Ofcom

Riverside House
2A Southwark Bridge Road
London SE1 9HA

For the attention of Sarah Evans, Consumer Policy Manager

5 May 2008

Dear Sirs

Consultation - Ofcom review of additional charges

Thank you for inviting responses to your consultation paper dated 28 February 2008. Here
are some thoughts on the subject of “additional charges” which I hope will be of assistance.

1.

1.1

1.2

1.3

1.4

The “core term” point

The consultation paper approached the consultation on the basis that, if the term
containing the additional charges is in plain intelligible language, then the term is
exempted from any assessment of fairness because it relates “to the adequacy of the
price or remuneration...” of the goods or services, and is therefore an exempted “core
term” under regulation 6(2)(b) of the Unfair Terms in Consumer Contracts
Regulations 1999 (SI 1999/2083). This approach can be found, for example, in
paragraphs 1.20 (in the table at figure 1.1), 3.101, 3.114, and 3.115, and also in
paragraphs A5.25 and A5.35 of the draft Guidance.

The judgment of Mr Justice Andrew Smith in the case of The Office of Fair Trading v
Abbey National PLC and 7 others [2008] EWHC 875 (Comm), which was given on
24 April 2008 (and was therefore not available when the consultation paper was
published), shows that this approach is not correct. 1 presume that this is the case to
which reference is made in paragraph 2.45 of the consultation paper, and that its
effect will now be taken inte account as promised.

Mr Justice Andrew Smith analysed regulation 6(2)(b) thoroughly and said (at
paragraph 391) that it “did not exempt all terms that relate to the price or
remuneration, but only terms that relate to its “adequacy”.” Significantly, at
paragraph 394, he said “For example, if a seller or supplier includes in his terms a
surcharge if payment is made by cheque or credit card, it does not seem to me that
this is exempt from assessment simply because it relates to how much the consumer
has to pay: it does not relate to the adequacy of what the consumer has to pay by way

of price or remuneration for the goods or services supplied in exchange.”

This is not an unexpected outcome. These “additional charges” are clearly not
charges for the basic service. They are charges for something else (namely the
purported extra cost of handling receipts otherwise than by direct debit), and that is
not a service provided to the consumer at all.






