National roaming condition

On 3 July 2003 Oftel published a consultation document on continuing licence
conditions after 25 July 2003. In that document the Director-General of
Telecommunications (the ‘Director’) set out his intention to issue continuation notices
to Vodafone Limited (“Vodafone”) and O2 (UK) Limited (“O2"). If issued, those
continuation notices would have the effect that, as well as other licence conditions,
Condition 69A of Vodafone and O2’s respective licences would continue to have
effect from 25" July 2003. Condition 69A requires, inter alia, the Licensee to
negotiate an agreement with a Relevant Mobile Operator to provide National
Roaming. The Licensee must ensure that the National Roaming Agreement entered
into contains reasonable terms and conditions. At present Condition 69A also
contains a procedure for the Director to resolve disputes relating to National
Roaming, for example in the event of a dispute as to the reasonableness of any term
or condition in the agreement.

The Director has given further consideration to Condition 69A during the consultation
period. On reflection, he currently considers that paragraph 9 of Schedule 18 of the
Communications Bill (House of Lords version, published on 2" July 2003,
amendments published on 9™ July 2003) does not permit him to continue those
provisions of Condition 69A which relate to the dispute resolution procedure.
Accordingly, as this results in a significantly different proposal than that contained in
the consultation document, the Director is exceptionally notifying relevant operators
and providing an opportunity for comments by 3 p.m. on Friday 18" July 2003. .

The Communications Bill contains powers to resolve disputes, including disputes
relating to National Roaming (which is a form of network access as defined in the
Communications Bill). The Director considers that to carry forward Condition 69A
with the inclusion of the dispute resolution procedure would potentially conflict with
those powers in the Bill, and that would cause procedural uncertainty. However, the
removal of these provisions from Condition 69A would not result in the loss of right to
refer disputes. The Director would also have the power to consider network access
guestions on his own initiative under Clause 103 of the Communications Bill, and to
consider complaints regarding a breach of Condition 69A, including regarding the
reasonableness of any term or condition of a National Roaming Agreement.

In the event of a dispute regarding National Roaming referred either under the
Communications Bill once it has received Royal Assent or the Disputes and Appeals
Regulations should there be interim statutory instruments, in resolving that dispute
the Director will have regard to the existing National Roaming guidelines as set out in
Oftel’'s statement of October 1999 on National Roaming. Such a dispute could
include a dispute regarding the reasonableness of any term or condition of an
existing agreement. In addition, in dealing with any complaint made to the Director
regarding a breach of Condition 69A, he would also have regard to those guidelines.

The Director has therefore amended Condition 69A accordingly, and annexed that
amended version to this notice. That amended version is the one which is intended
to be continued on 25" July by way of continuation notice issued to VVodafone and
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ANNEX

Condition 69A

National Roaming

69.A.1If and for so long as the Licensee or any member of its Group is authorised
under the Wireless Telegraphy Acts 1949 to 1998 to use radio spectrum
within the ranges 1900 -1980 MHz, 2110 -2170 MHz for the transmission of
signals and for so long as it is authorised to use spectrum within the 880 - 915
MHz, 925-960 MHz, 1710-1785 Mhz or 1805-1880 MHz bands under the
Wireless Telegraphy Acts 1949 to 1998, it shall negotiate an agreement with
a Relevant Mobile Operator or negotiate an amendment to such an
agreement, as the case may be, within a reasonable period, if that Relevant
Mobile Operator requires it to provide such National Roaming as may be
reasonable. A National Roaming Agreement negotiated under this
Condition shall take effect at the latest from the date on which the Relevant
Mobile Operator has rolled out its 3G network to cover an area in which 20%
of the United Kingdom population lives and shall be capable of having effect
at least until 31%' December 2009. It shall cover at least Teleservices and
Bearer Services supported over the Licensee’s 2G network.

69.A.2Where the Licensee is under a duty to negotiate an agreement under
paragraph 69.A.1 above, it shall, in addition, be obliged when requested to do
so by the Relevant Mobile Operator, to co-operate with it to ensure the
Relevant Mobile Operator is in a position to take reasonable advantage of the
National Roaming Agreement being or to be negotiated under paragraph
69.A.1

69.A.4The Licensee shall ensure that a National Roaming Agreement entered into or
an amendment made under paragraph 69.A.1 contains terms and conditions




which are reasonable. To the extent that all or any of the terms and
conditions of a National Roaming Agreement made under paragraph 69.A.1
(whether on or after this Condition came into force) cease to be reasonable,
the Licensee shall, within a reasonable period, negotiate with the Relevant
Mobile Operator an amendment to the National Roaming Agreement so that







and:

0.

(ii).

(iii).

69.A.10

In this Condition:

“Authorised Mobile” means an item of telecommunications apparatus or a
telecommunications system that is Compliant Terminal Equipment designed
or adapted to be capable of being used while in motion for the transmission of
reception of messages at frequencies in the range 1900-1980 MHz, 2110-
2170 MHz.

“Group” means for the purposes of this Condition, in relation to the Licensee:

(@)
(b)
()
(d)

(e)

(f)

(9)

any parent undertaking of the Licensee;
any subsidiary undertaking of the Licensee;
any subsidiary undertaking of any parent undertaking referred to in (a);

a shareholder or partner in the Licensee which beneficially owns
(directly or indirectly) shares in the Licensee in circumstances where
there is one other shareholder or partner in the Licensee which
beneficially owns (directly or indirectly) the remaining shares in
circumstances where neither shareholder or partner has control;

any undertaking of which the Licensee beneficially owns (directly or
indirectly) shares in circumstances where there is one other
shareholder or partner in that undertaking which beneficially owns
(directly or indirectly) the remaining shares in circumstances where
neither shareholder nor partner has control;

any undertaking in circumstances where two or more of its
shareholders or partners which acting in concert together beneficially
own (directly or indirectly) more than 50% of the shares or voting rights
in that undertaking, acting in concert together beneficially own (directly
or indirectly) more than 50% of the shares, or voting rights of the
Licensee; and

any undertaking of which the Licensee beneficially owns (directly or
indirectly) together with one or more undertakings acting in concert
more than 50% of the shares or voting rights of that undertaking,

“parent undertaking” and “subsidiary undertaking” shall have the meanings
given to them in section 258 of the Companies Act 1985;

“undertaking” and “shares” shall have the meanings given to them in section
259 of the Companies Act 1985;

“acting” in concert” means acting in co-operation with another shareholder or
partner to obtain or consolidate control of an undertaking; and



(iv).

“control” means the holding of a majority of the voting rights in that
undertaking, the right to appoint or remove a majority of the board of directors
of that undertaking, the right to exercise a dominant influence over that
undertaking by virtue of provisions contained in that undertaking’s
memorandum or articles of association or by virtue of a control contract, or the
holding of the majority of the voting rights in that undertaking pursuant to an
agreement with other shareholders or members.

“National Roaming” means the provision of Connection Services by means of
the Applicable Systems to Authorised Mobiles in respect of Teleservices and
Bearer Services pursuant to a National Roaming Agreement between the
Licensee and a Relevant Mobile Operator.

“National Roaming Agreement” means an agreement which provides for
Connection Services by means of the Applicable Systems to Authorised
Mobiles in respect of Teleservices and Bearer Services.

“Teleservices and Bearer Services” means services defined within the
relevant ETSI/GSM standards.

“Relevant Mobile Operator” means any operator which is authorised to use
radio spectrum within 1900-1980 MHz, 2110-2170 MHz under the Wireless
Telegraphy Acts 1949 to 1998 and licensed under section 7 of the
Telecommunications Act 1984 to provide Mobile Radio Telecommunication
Services other than such an operator which has been authorised to run
systems and provide Mobile Radio Telecommunications Services before 1
April 1999 at frequencies in the ranges 880-915 MHz, 925-960 MHz, 1710-
1785 MHz or 1805-1880 MHz bands or an operator which is a member of the
Group of an operator authorised to run systems and provide Mobile Radio
Telecommunications Services before 1 April 1999 at frequencies in the
ranges 880-915 MHz, 925-960 MHz, 1710-1785 MHz or 1805-1880 MHz.

“2G” means, for the purposes of this Condition spectrum within the 880-915
MHz, 925-960 MHz, 1710-1785 MHz or 1805-1880 MHz bands.

“3G” means, for the purposes of this Condition spectrum within the 1990-1980
MHz, or 2110-2170 MHz.



