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1 Executive Summary 

1.1 This document (the “Response”) is the response of Warner Bros. Entertainment UK 
Limited (“WBEUK”) to the Consultation Document “Competition issues in premium 
pay TV movies” of 31 March 2010 issued by Ofcom (the “Consultation Document”).1  
As a content supplier, WBEUK (and affiliated companies within the Warner Bros. 
Entertainment Group) has ample incentive to distribute programming to meet consumer 
demand on as wide an array of distribution platforms as possible, both on a linear and 
non-linear basis, in order to optimise its return on investment.   WBEUK does not agree 
with Ofcom’s proposed decision to make a market investigation reference to the 
Competition Commission in the terms set out in the Consultation Document.  In 
particular, WBEUK believes that Ofcom has wrongly seized upon a format, 
subscription video on demand (“SVoD”), which is still at an early stage in its 
development, as the focus for reference when its real concerns would appear to lie 
elsewhere, namely in relation to the downstream distribution of pay TV content.    

 Reference threshold not met 

1.2 WBEUK considers that the Consultation Document does not disclose the requisite 
“reasonable grounds” for suspecting competitive distortion.  Ofcom’s arguments for 
reference appear to be based largely on factual assertions that are not only selective, but 
also circular and unsupported by robust empirical data.  The unsatisfactory 
consequences of such an approach are manifested (inter alia) in the Consultation 
Document’s notably narrow view of the relevant market(s), and its identification of 
various disparate “features” that are alleged to operate organically in some unspecified 
way in conjunction with one another to give rise to competitive distortion.  These 
features are regarded by Ofcom as static in spite of significant and contrary evidence of 
change and evolution.  None of these key issues are adequately analysed or explained 
in the Consultation Document. 

Counter-productive nature of reference 

1.3 It would, moreover, be of serious concern to WBEUK commercially if the incomplete 
nature of Ofcom’s investigative process to date were to be used by it to support an 
argument for reference to the Competition Commission (along the lines that, if Ofcom 
has mis-identified the issues, any deficiencies can be addressed by the Competition 
Commission).2  In fact there is a real risk that a reference would cause significant 
impairment to the nascent and fast developing area of video on demand (“VoD”) 

                                                 
1 Warner Bros. Entertainment Inc. (“WB”) operates businesses collectively known as the Warner Bros. 
Entertainment Group (which includes WBEUK).   
2 As discussed further below at paragraph 3.6 of the Response onwards, in the context of a market investigation, 
incorrectly defined reference markets can be of significant detriment to the investigation process before the 
Competition Commission. 
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services.  The prolonged period of disruption and uncertainty necessarily occasioned by 
the reference process – carrying with it the threat of significant dislocation and 
interference with parties’ commercial freedom that has been raised by Ofcom – would 
have a dampening and possibly lasting negative effect on these, and other, initiatives at 
a key point in the development of new technologies, ultimately to the detriment of 
consumers.   

1.4 A reference in the proposed terms, which (unnecessarily, in WBEUK’s view) 
encompasses the licensing of upstream movie rights, would risk not only undermining 
the development of, and crucial industry investment in, VoD technology, but also the 
ability of content rights holders to recoup their significant upfront investment in their 
assets.  This would have a consequent adverse impact not only on WBEUK’s (and, 
presumably, other content suppliers’) incentives to invest in content production but 
also, ultimately, on the delivery of benefits to consumers in terms of choice, innovation 
and quality of viewing matter.3  Ofcom does not appear to have considered or 
understood the potentially counter-productive, unforeseen – and, perhaps, unintended – 
consequences of its proposal that could adversely and materially impact the entire 
content production and distribution lifecycle.    

Interventionist nature of envisaged remedies   

1.5 Moreover, many of the remedies put forward by Ofcom for potential consideration by 
the Competition Commission are highly interventionist in nature and would, in effect, 
place WBEUK (and the other Major Hollywood Studios) in an unacceptable position 
akin to that of regulated public utilities.  It is unfortunate that the Consultation 
Document pays such scant regard to the commercial interests and established rights of 
content producers, including their legitimate right to exploit their own intellectual 
property.  This is particularly unjustified when the Consultation Document makes clear 
that no criticism has been or can be made of the conduct of any one of the Major 
Hollywood Studios themselves:  in seeking to obtain legitimate returns on their 
substantial investment, WBEUK and, presumably, the other Major Hollywood Studios 
are behaving in an entirely legal and economically rational manner.  Moreover Ofcom 
acknowledges that there is already a healthy degree of competition among the Major 
Hollywood Studios and “no basis for believing that their prices are above competitive 
levels”.4 

1.6 WBEUK would also be understandably concerned if Ofcom’s proposed decision to 
make a reference, and the interventionist nature of the remedies put forward for 
consideration, were to be in any way informed by a desire to further superfast 
broadband take-up in the United Kingdom (“UK”) – a wider policy objective unrelated 
to any alleged competitive distortion with which the Consultation Document is 
ostensibly concerned.    

                                                 
3 This risk is likely to be significantly higher for interventions in content markets, where the intervention may 
distort which products are developed for consumers.  Each year, WB makes a substantial investment in 
producing a wide range of theatrical motion pictures, television shows, animation and other programming.  It is 
essential for its continued investment in such a diverse range of content that WB optimises its return by 
distributing this content across multiple platforms and licensing rights to its content on the basis of, amongst 
other things, contractual freedom and applicable copyright laws.  This also allows WB to respond to consumer 
demand and offer a wide choice in terms of content, viewing options and accessibility. 
4 Consultation Document, paragraph 4.17. 

- 2 - 
 



May 28, 2010 
 

1.7 In the light of these factors, WBEUK considers that a market investigation reference 
would be misconceived, and urges Ofcom to reconsider its proposed decision. 

2 Introduction 

 Warner Bros. Entertainment Inc. (“WB”) 

2.1 WB operates businesses collectively known as the Warner Bros. Entertainment Group 
(which includes WBEUK).  WB is ultimately owned by Time Warner Inc.  

2.2 Among other things, WB produces and distributes theatrical movies, television shows, 
animation and other programming, distributes home videos and DVDs, licenses rights 
to movies, programmes and characters, licenses and produces interactive videogames 
for a variety of platforms, and licenses rights to names and other copyright materials.  

2.3 In the UK, WB, through an affiliate, licenses movies and other forms of television 
programming for linear transmission on free-to-air, basic subscription and premium 
subscription television channels.  It also licenses SVoD rights to such programming to 
these television channels and to other platforms.  In addition another affiliate licenses 
both transactional VoD (“TVoD”) and permanent download/”electronic sell-thru” 
rights (“EST”) to various platforms.  

 The Response 

2.4 WBEUK is extremely concerned that Ofcom’s proposed reference decision lacks a 
sound legal or evidentiary basis.  This Response flags a number of key concerns from 
WBEUK’s perspective, and is illustrative rather than exhaustive.  This Response is not 
intended to be evidentiary in nature.  Moreover, the heavily redacted nature of the 
Consultation Document also means that this Response is necessarily incomplete.  
WBEUK therefore reserves the right to supplement its comments as appropriate, and 
should not be taken to agree with or accept any issues or conclusions on the part of 
Ofcom that this Response does not directly address. 

2.5 The main body of this Response is in two parts.  The first part (section 3 of the 
Response) explains why WBEUK considers that the threshold for reference under 
section 131 of the Enterprise Act 2002 (“EA02”) is not met, focusing on why the 
Consultation Document does not present a sound basis for reference.  The second part 
(section 4 of the Response) contains WBEUK’s observations on why the proposed 
reference would be premature, disproportionate, legally inappropriate and 
commercially counter-productive.  

 

3  Why the threshold for reference under section 131 EA02 is not met 

 The threshold test for reference 

3.1 The threshold that must be met before Ofcom can exercise its discretion to make a  
market investigation reference is set out at section 131 EA02: 

“131(1) [Ofcom] may […] make a reference to the Commission if [Ofcom] has 
reasonable grounds for suspecting that any feature, or combination of features, of a 
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market in the United Kingdom for goods or services prevents, restricts or distorts 
competition in connection with the supply or acquisition of any goods or services in the 
United Kingdom or part of the United Kingdom.” 

 Ofcom’s proposed decision 

3.2 Ofcom proposes to make a decision referring two reference markets that it has 
identified for investigation by the Competition Commission under section 131 EA02:  

- the upstream sale of movie rights from Major Hollywood Studios in the first 
  pay TV subscription window; and 

- the wholesale supply of packages including Core Premium Movies channels.5

3.3 Ofcom states that the second reference market “would include SVoD although few such 
services currently exist” and acknowledges that there is no separate market for SVoD 
services.  Nevertheless, in its draft terms of reference, Ofcom states that SVoD services 
“are conceptually capable of being considered as a separate product which is likely to 
be a substitute for Core Premium Movies Channels” and invites the Competition 
Commisson to have regard to them.6    

3.4 According to Ofcom, the proposed decision “reflects our concern that features of these 
markets are restricting, preventing and distorting competition, leading to adverse 
effects for consumers in the related downstream retail market.”7  

3.5 A detailed review of the Consultation Document, however, both in terms of the 
conclusions reached and the underlying reasoning, reveals that the threshold for 
reference is not satisfied.  The key drivers behind Ofcom’s proposals –  namely its 
findings on the appropriate markets for reference, and its identification of market 
“features” alleged to give rise to competitive distortion – are flawed and not supported 
empirically.  Accordingly, the Consultation Document fails to disclose the requisite 
“reasonable grounds” for suspecting competitive distortion.    

 Flawed approach to market definition 

3.6 It is self-evident that, in the context of a market investigation reference, the market 
definition exercise to determine appropriate reference markets is absolutely crucial:  
unless, exceptionally, the terms of reference are varied, the Competition Commission 
cannot go outside their scope.   

3.7 Ofcom posits the existence of a distinct economic market for “the upstream supply of 
movie rights from Major Hollywood Studios in the first pay TV subscription window”.8  
It states that it is concerned (inter alia) about Sky’s exclusive rights to show movies 
from Major Hollywood Studios in the first pay TV subscription window.  Ofcom’s 
approach to market definition is circular in that it states that the definition exercise 
“should be conducted in light of the specific competition concerns that we have 

                                                 
5 Consultation Document, paragraph 2.1.   
6 Consultation Document, Annex 1, paragraph A1.12. 
7 Consultation Document, paragraph 2.2. 
8 For the purposes of this Response, WBEUK has focused on the upstream market, since this is where WBEUK 
has direct involvement.   
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identified”.9  As a result it is perhaps unsurprising that Ofcom settles on a notably 
narrow view of the likely relevant upstream market and, in particular, one which 
defines the market – which is an exercise that should be primarily concerned with 
demand side substitutability – in terms of an element of the supply side structure, 
namely “Major Hollywood Studios”.    

3.8 Ofcom’s preliminary findings on market definition are largely based on assertion and 
assumptions that lack robust evidentiary underpinning (and in some cases are even 
undermined or contradicted by the evidence cited).  For example: 

- Ofcom provides no justification for why it assumes that content 
production should be limited to the movie output of the six Major 
Hollywood Studios, particularly given that there is “no basis for 
believing that their prices are above competitive levels”10, and given 
the wide range of movies produced by non-Majors11, not to mention 
the wide range of non-movie entertainment content that is available to 
and clearly appreciated by UK consumers;12

- Ofcom’s own research13 indicates that consumers have strong 
preferences for a wide range of content in addition to movies, yet 
Ofcom does not accept the possibility that buyers of content would 
seek to acquire, and consumers would seek to view, content from the 
wide array of other providers available in the event of an increase in 
the price of movie rights by the Major Hollywood Studios;14  

- in relation to distribution methods, Ofcom fails to recognise that the 
natural fact that that some or all movies may not be available to all 
broadcasters or platforms at a given time does not restrict consumer 
choice.  The same movies shown by Sky on Sky Movies channels are 
available through other formats before, during and after the period 
during which Sky is able to broadcast such movies; 

- whilst acknowledging that there is no separate market for SVoD 
services, Ofcom nevertheless states that SVoD services “are 
conceptually capable of being considered as a separate product which 
is likely to be a substitute for Core Premium Movies Channels”.  This 
statement is not however substantiated;   

- further, Ofcom does not explain why it considers that SVoD rights in 
the first pay TV subscription window do not compete with other forms 
of VoD rights.  Yet at the same time it acknowledges that a second, 
non-exclusive pay TV window has emerged and continues to 
develop15, and notes that “movie rights in the second pay TV window 

                                                 
9 Consultation Document, paragraph 4.10. 
10 Consultation Document, paragraph 4.17. 
11 Nielsen EDI data indicates that between 2005 and 2009 theatrical movie releases by non-Majors accounted for 
more than two thirds of the total number of theatrical releases in the UK.  
12 See the examples given at footnote 14 below. 
13 Consultation Document, section 3, figure 2. 
14 The types of competing programming include movies, made-for-TV series and entertainment, documentaries, 
soaps, games shows, lifestyle programmes, sports, news, current affairs, music-based programming and other 
genres, of UK or other origin. 
15 Consultation Document, paragraph 3.89.  See also paragraph 4.10.2 below.   
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or rights to DVD rentals could constrain the prices of movies in the 
first pay TV window”.16  

3.9 Given the impact that the definition of reference markets has on the Competition 
Commission’s subsequent powers (particularly in terms of its ability to propose 
remedies), there is a real risk of prejudice to WBEUK (and the other Major Hollywood 
Studios) occasioned by the unduly narrow upstream market that Ofcom proposes to 
refer.      

 Flawed understanding of “key features” of the market alleged to give rise to 
competitive distortion 

3.10 Ofcom identifies various market “features” that it considers to be inter-related and that 
together are alleged somehow to give rise to adverse effects on competition.  Given 
their importance, it is surprising that Ofcom describes these “features” so sparingly and 
fails persuasively to explain how their interaction is somehow adverse to competition.  
Moreover, most of the “features” in question can equally well be characterised as 
entirely legitimate commercial behaviour (underpinned by applicable copyright laws).  
Ofcom fails to explain convincingly how each of the legitimate behaviours it identifies 
contributes to the perceived overall competitive distortion.  This is particularly 
troubling given that Ofcom recognises that many of the identified “features” may be 
anodyne in isolation; however, it takes the view that it would be “an artificial 
exercise”17 to evaluate the effect of each on an individual basis.  Notwithstanding the 
scope of section 131 EA02, which permits reference on the basis of a combination of 
features, Ofcom’s approach in this respect is not only contradictory but also lacks 
sufficient rigour, particularly given that Ofcom is not hesitant to put forward suggested 
remedies that would in fact specifically relate to individual “features”.18  

3.11 Ofcom appears to regard these “features” as being largely static19 in spite of significant 
and contrary evidence of change and evolution, both with respect to the “features” 
themselves and with respect to their market context.20  In reality, Ofcom fails to 
establish reasonable grounds for suspecting that the concerns it identifies are likely to 
be anything other than transient.   

3.12 Although Ofcom’s approach to “market features” is not conducive for interested parties 
to respond to meaningfully, WBEUK outlines below a number of examples of the ill-
conceived nature of Ofcom’s approach, by way of illustration. 

3.12.1 Availability of premium content: Consistent with its overly narrow approach to 
upstream market definition, Ofcom takes the view that one potentially 
distortive market feature is the “limited pool of premium content from the 
Major Hollywood Studios”.21  WBEUK disagrees with this assessment.  
Ofcom offers no metric by which one could judge whether there is any 
restriction on content output.  Moreover, as previously stated, Ofcom provides 
no justification in the first instance for its narrow focus on the movie output of 

                                                 
16 Consultation Document, paragraph 4.21. 
17 Consultation Document, footnote 253. 
18 For example, restrictions on aggregation of content (Consultation Document, paragraph 7.52), and 
intervention in the windows release structure (Consultation Document, paragraph 7.57). 
19 “The features set out in Section 5 are likely to persist” (Consultation Document, paragraph 7.32).  
20 See section 4 below – yet, Ofcom accepts that significant developments are taking place in movie distribution. 
21 Consultation Document, paragraph 5.1. 
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the six Major Hollywood Studios.  It fails to take into account not only the 
movie output of non-Majors, but also the wide range of other competitive 
content available for UK television.22  Warner Bros. International Television 
Distribution23 alone, for example, has available for license some 50,000 hours 
of programming, including more than 6,000 movies and over 70 current series, 
in more than 175 countries (including the UK).  Moreover, not only are there a 
number of different movie subscription services available to consumers, but 
also Ofcom itself recognises that it is possible to enter the market with only a 
small amount of movies.24 

3.12.2 Release windows structure: Ofcom also takes issue with the release windows 
structure, apparently on the basis that it “drives the timing of when movies over 
different formats become available for viewing”25 and “enables movie studios 
to price discriminate”.26  It fails to explain how or why this entirely legitimate 
structure contributes to competitive distortion.27  Indeed, it goes so far as to 
acknowledge that the release structure may be “economically efficient”28 – a 
recognition that it is mutually beneficial to content rights holders, their 
licensees, and consumers.  Not only does it enable content rights holders to 
seek to recoup their substantial upfront investments, it also provides 
consumers with a wide choice in viewing motion pictures in terms of format, 
timing, price and payment model.29  Moreover, whilst Ofcom states that this 
structure has “persisted for a number of years”, it also acknowledges the 
important fact that evolution is taking place: “both the Major Hollywood 
Studios and pay TV operators are experimenting with release timings more 
generally, in particular via the introduction of concurrent release across the 
DVD and PPV/VoD windows”.30  The example cited by Ofcom in relation to 
PPV/VoD clearly demonstrates the choice available to consumers to view 
content before the first pay TV subscription window via different formats such 
as VoD. 

3.12.3 Joint licensing of linear channel and SVoD rights by individual studios: What 
Ofcom identifies as “joint licensing” of rights is, in reality, the granting of 
rights on an exclusive basis for a limited period (namely, during the first pay 
TV subscription window).  WBEUK traditionally grants rights to broadcast its 
movies for a specified time.  To the extent that changes may emerge in 
demand for linear broadcasting (as Ofcom envisages), rights holders will no 
doubt evaluate their options.31  In this evolving environment, the granting of a 
limited period of exclusivity including both linear channel and SVoD rights 
cannot reasonably be regarded as a static “feature” that is restrictive of 
competition.    

                                                 
22 See also paragraph 3.7 of the Response. 
23 A WB affiliate. 
24 Paragraph 4.7 of Appendix 4 to Annex 5 of the Pay TV statement dated 31 March 2010. 
25 Consultation Document, paragraph 5.13. 
26 Consultation Document, paragraph 5.14. 
27 The release windows structure is recognised as a necessary structure in order to ensure the continued creation 
of motion pictures. For example, the European Court of Justice has accepted this rationale for French 
windowing legislation, (Joined Cases C-60 and C-61/84, Cinetheque, paragraph 16). 
28 Consultation Document, paragraph 6.9. 
29 It is also worth noting that the windows structure does not prevent competition between movies being shown 
in different windows. For example, the DVD/rental and premium pay TV subscription windows overlap.   
30 Consultation Document, paragraph 3.5 
31 See also paragraph 4.6 of the Response. 
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3.12.4 Exclusivity of rights licensing: Ofcom offers no explanation of why it 
considers that granting licence exclusivity per se should be regarded as a 
“feature” that prevents, restricts or distorts competition.  Instead Ofcom 
explains in which circumstances it considers the rationale for granting 
exclusivity is likely to be important.32  Ofcom’s analysis is over-simplistic and 
takes no account of the critical lifecycle of a movie.  In fact, the use of 
exclusive licences is inherent in the commercialisation of copyrighted material 
and it is no different for motion pictures, series and other programming on 
television.  A period of exclusivity is often essential for the successful 
promotion of the programming and the legitimate exploitation of the 
copyright.  Moreover, platforms, broadcasters and channels all rely on 
exclusivity to varying degrees in order to attract viewers (and with them 
viewing figures and the generation of subscription and/or advertising 
revenues).  This is particularly so in the digital age, where substantial financial 
investment is required to introduce new, and retain existing, customers.  

 Whilst the first pay TV subscription window currently generates a revenue 
stream for WBEUK, the commercial reality is that WBEUK must also seek to 
optimise its revenues across the entire release windows structure, through 
television output deals and the continued exploitation of its library content.  
Ofcom also ignores other factors that may be relevant in determining whether 
to grant exclusivity.  For example, WBEUK does not consider its movies in 
the nature of a commodity, but rather as a long-term asset founded on 
intellectual property rights, in which it has made significant investment in 
production and marketing.  As a result, qualitative considerations such as 
branding, quality and service security must also be taken into account.  It 
appears to WBEUK that Ofcom may be wrongly characterising unsuccessful 
commercial negotiations as a market “feature” giving rise to competitive 
distortion.     

3.12.5 Other restrictions: Ofcom identifies as a relevant market feature certain other 
contract restrictions that “may have a direct impact on the flexibility of 
wholesalers to develop premium movie packages…We note that in particular, 
the condition requiring [   ] might be expected to affect competition in the 
retail market”.33  However, Ofcom does not set out any details of these 
contractual provisions or let the reader know the weight that Ofcom is 
attributing to these unspecified provisions.  Whilst this may in part be down to 
concerns as to confidentiality, there is no attempt to describe the relevant 
provisions even in general terms.  It is also unclear from the Consultation 
Document to what extent the same or similar provisions are present in one or 
more agreements.  In the absence of such basic information, or any analysis as 
to how such provisions may have an adverse effect on competition, it would 
not be appropriate for Ofcom to rely on the existence of these unspecified 
provisions as a relevant market feature in support of its proposed reference 
decision.  Moreover, Ofcom’s opaque approach makes it very difficult for 
interested parties to consider whether it might be appropriate to offer 

                                                 
32 Consultation Document, paragraphs 5.26 and 5.27: in brief, Ofcom examines the rationale for exclusivity 
where a licence agreement may provide for a fixed fee or per subscriber basis and concludes that exclusivity is 
less likely to be important to rights holders in relation to a per subscriber arrangement. 
33 Consultation Document, paragraph 5.33. 
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undertakings in lieu of reference, notwithstanding that Ofcom purports to be 
open to such proposals.34   

4 Why the proposed reference would be premature, disproportionate and legally 
inappropriate  

4.1 Even if the threshold for reference under section 131 EA02 were met (which WBEUK 
does not consider to be the case, as set out in section 3 above), Ofcom should not 
exercise its discretion to make the proposed reference.   

4.2 The prolonged period of uncertainty and disruption occasioned by the reference 
process (and any resulting regulatory intervention) would in itself have a materially 
adverse effect on existing and emerging competition.  Given the high risk that a 
reference would cause significant commercial damage, it is also imperative that the 
incomplete nature of Ofcom’s own investigation process not be used in support of an 
argument for reference to the Competition Commission. 

4.3 A decision to make a reference now would be premature and disproportionate, and 
counter-productive in terms of its commercial consequences.  In particular, given the 
dynamic nature of the sector, it would be disproportionate to make a reference in order 
to address distortions that (if they exist at all) are likely to be transient and likely to 
self-correct without the need for regulatory intervention (following a lengthy 
investigation).35  Moreover, far from achieving Ofcom’s expressed aim of delivering 
benefits to consumers in the form of greater competition and a wider choice of 
innovative services, the disruption and uncertainty occasioned by the reference process 
(and any resulting regulatory intervention) would run a high risk of dampening 
competition and adversely impacting on incentives and business plans to invest and 
innovate throughout the content supply chain.36    

 Interference with development of nascent sector 

4.4 The media industry is in a period of accelerating transition.  Nascent business models 
are emerging regularly through the development of new technology and media 
platforms and it is currently unclear which business models and platforms will succeed. 
In particular, VoD (and more specifically, SVoD) has emerged only in the last 3 to 4 
years in the UK as a result of technological developments which allow consumers 
greater flexibility and access to content on an on-demand basis.  In general, UK 
consumers are only just beginning to embrace on-demand technology (through services 
such as BBC’s iPlayer, 4OD, the services offered by pay TV platforms such as Sky, BT 
and Virgin, and, in the future, initiatives such as Project Canvas37), and it is clear that 
this is just the beginning of the range of services that are emerging.   

4.5 Ofcom itself accepts that significant changes are already taking place relating to the 
very issues that it considers to be candidates for reference – changes that are driven by 
industry participants, including the Major Hollywood Studios: 

                                                 
34 Consultation Document, paragraph 7.19. 
35 See, for example, the initiatives described at paragraph 4.10.2 of the Response. 
36 By way of illustrative example of the unintended commercial consequences that can arise from regulatory 
intervention (in that case following the imposition of wholesale must-offer obligations), see paragraph 2.6 of 
Annex 11 to the pay TV phase 3 document. 
37 A proposed joint venture between the BBC, ITV, Channel 4, Five, Talk Talk and Arqiva to build an open 
internet-connected TV platform. 
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“we have identified a number of current trends, including significant potential 
for change in the way movies are distributed.”38

4.6 During this period of transition, services should be allowed to develop freely in 
response to consumer demand and preference.  For example if, as Ofcom believes, 
demand for linear movie channels is likely to decline, rights holders are very likely to 
evaluate their options to recoup their substantial upfront investment, as such a decline 
would alter the amounts operators are prepared to pay for linear rights.  Industry 
participants should not be constrained by premature regulatory intervention in how they 
respond to changes –  particularly where (as here) there is no evidence of illegitimate 
conduct or an adverse effect on competition.   

4.7 Whilst it is accepted that little or nothing would be gained by a regulator intervening to 
remedy “yesterday’s problem” (an issue highlighted by Ofcom39), in the current 
instance, there is every indication that Ofcom’s perceived concerns (if and to the extent 
they are relevant) will disappear or appreciably lessen without the need for regulatory 
intervention.  It is notable, for example, that Ofcom itself accepts that its concern as to 
Sky’s limited exploitation of its SVoD rights could well remedy itself:  

 “we acknowledge that as Sky becomes able to find technical solutions to 
delivering an SVoD service, our concerns related to limited exploitation may 
be somewhat reduced”.40

4.8 In this respect, WBEUK notes that even as SVoD is developing, consumer alternatives 
are available. For example, Sky intends to launch an updated VoD service later this 
year41  and Sky’s largest set top box already gives consumers 1TB of recording space, 
as well as having enough space for Sky to push 100 hours of HD content to the 
consumer at any one time. 42 

4.9 Indeed, OFT guidance identifies the “persistence” of the feature(s) giving rise to 
adverse effects on competition as a key factor to be taken into account when 
considering whether it is appropriate to make a market investigation reference.43  It 
would be inappropriate for Ofcom to refer a clearly dynamic sector where it has failed 
to provide strong and convincing evidence of problematic features that are likely to 
persist.      

 Interference with content producers’ rights 

4.10 From WBEUK’s perspective as a content producer and rights holder, the potential 
dangers of the proposed market investigation reference are acute.  The Consultation 
Document pays scant regard, however, to the legitimate rights of content producers.  

4.10.1 Television distribution plays a key role in enabling the continued production 
of movies.  Movie production is an expensive, unpredictable and very risky 

                                                 
38 Consultation Document, paragraph 3.4.  See also Ofcom’s comments on changes in the release windows 
structure, discussed in section 3 above. 
39 Consultation Document, paragraph 1.12.    
40 Consultation Document, paragraph 6.22. 
41 See http://paidcontent.co.uk/article/419-sky-christens-true-vod-service-sky-anytime-as-arpu-rockets/  
42 See http://www.sky.com/shop/boxes/1TB/.  1TB allows consumers to record (and view at a time of their 
choosing) approximately 250 hours of HD content (or approximately 120 movies) at any one time. 
43 OFT Guidance on market investigation references, paragraph 2.28. 
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business.  Profitability depends on the success of a small number of movies.  
Television revenues are essential given that, during their theatrical release, 
most movies lose money for their producers - only a few break even, and very 
few generate significant profits.  The production of a movie cannot reasonably 
commence until the necessary financial backing has been secured and 
arrangements to distribute the finished motion picture are in place to cover the 
production costs.  Television distribution deals greatly assist the planning of 
the production budget for new movies.  Given this close relationship, the 
threat of significant (and unwarranted) interference with parties’ commercial 
freedom that has been raised by Ofcom as a possible corollary to the reference 
process would carry a significant risk of having as its (presumably unintended) 
consequence an adverse impact on incentives to invest in content production.   
WBEUK would be greatly concerned and prejudiced if the outcome of a 
market investigation compromised its ability to produce new content.  This 
would also be to the detriment of all consumers, not just those who subscribe 
to pay TV services. 

4.10.2 On 4 May 2010, the UK launch of WarnerFilms was announced.  This is a 
new SVoD service that will operate on BT Vision44, and will provide access to 
28 movies each month, with 7 new titles added every week  It will include 
content to be screened after it has been licensed to Sky.  In addition, it is 
understood that BT Vision has concluded deals with other studios/content 
providers such as Sony, Universal and Film4oD45, and BT Vision has 
announced plans to make further investment in its pay TV offering.46   

4.10.3 The proposed market investigation reference to the Competition Commission 
would be likely to create uncertainty and risk undermining the development of 
these, and other, initiatives. WBEUK is concerned that Ofcom has not given 
adequate consideration to the impact of WBEUK’s commercial plans (and 
presumably also those of others), notwithstanding Ofcom’s stated preference 
“if possible to avoid the burden that a reference would entail and the potential 
additional regulation that could result, if studios’ commercial strategies 
obviated the need for it”.47 

 Far-reaching nature of the envisaged remedies 

4.11 The remedies put forward by Ofcom for potential consideration by the Competition 
Commission are over-interventionist and disproportionate in nature.  Whilst Ofcom 
purports to recognise the risks of regulatory intervention48, it nevertheless proposes 
remedies involving highly intrusive, unwarranted interference with the commercial 
freedom and legitimate rights of content producers to exploit their own intellectual 
property – this, as mentioned earlier, in a context where Ofcom itself acknowledges 
that there is already effective competition among Major Hollywood Studios 

                                                 
44 http://www2.warnerbros.com/web/corpcomm/portal/press_release.jsp?id=NewUKSVODMovieService
45http://www.btplc.com/News/Articles/Showarticle.cfm?ArticleID=B7F5B0BB-8128-4D19-ACB7-
E4CB7DF8F0D0 
46http://www.btplc.com/News/Articles/Showarticle.cfm?ArticleID=4C5AFFB0-EB60-4171-B43F-
FFBA68646870 
47 Consultation Document, paragraph 2.41. 
48 Consultation Document, paragraph 7.46. 
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themselves49, and as against other suppliers of content, and where Ofcom’s real 
concerns lie at the wholesale distribution level.  

4.12 There is, further, a risk that an attempt to impose price regulation on content rights 
holders could result in a greater restriction of content availability.  As mentioned at 
paragraph 3.12.4 above, for example, the well-established freedom to license content 
exclusively for certain periods is an integral part of the effective commercialisation of 
copyright.  The imposition of regulatory restraints on parties’ legitimate freedom to act 
might result in situations where they choose not to license at all, thus potentially 
harming all parties concerned, including consumers.  This important issue has been 
raised by Paramount50, amongst others, during Ofcom’s investigation process, yet is 
not considered further by Ofcom in the Consultation Document. 

Inappropriateness of the market investigation process to further policy objectives 

4.13 A further issue, related to WBEUK’s concerns as to the rationale for regulatory 
intervention in the pay TV sector at the present time, is the perceived strategic 
importance of SVoD to investment in superfast broadband networks.51 The UK 
Government has publicly stated its strategy to give every home access to superfast 
broadband.  Whilst many market players, including WBEUK and other content 
providers, may ultimately benefit from this initiative, the provision of sophisticated 
entertainment options is far from being its only aim.52  It would clearly be inappropriate 
for the market investigation process to be used to further the policy objective of 
broadband take-up (by, for example, requiring content producers to license SVoD 
rights to broadband providers, in effect a form of forced subsidisation).53  Such a policy 
objective is unrelated to Ofcom’s alleged concerns.  WBEUK would be understandably 
troubled if this wider policy agenda were to be in any way influencing Ofcom’s 
proposed reference decision.  

 Risk of parallel investigations 

4.14 A further factor militating against the making of a reference at this stage is the nature of 
Ofcom’s other current interventions in the UK pay TV sector, which were announced 
concurrently with the Consultation Document54: 

 - requiring that Sky Sports 1 and 2 are offered to retailers on platforms 
other than Sky's, at prices set by Ofcom; and 

 - approving Sky and Arqiva's request for Sky to offer its own pay TV 
services on digital terrestrial TV ('Picnic'), conditional on a wholesale 
must-offer obligation on Sky Sports 1 and 2 being in place, with 
evidence that it has been effectively implemented, and also conditional 

                                                 
49 Consultation Document, paragraph 4.17. 
50 Consultation Document, paragraph 2.36 (“studios may for example opt not to make SVoD available to any 
platform provider”) and 2.43 (“[removal of exclusivity] could result in the reduced availability of these rights, 
in order to maintain the exclusive nature of other rights”). 
51 Consultation Document, paragraph 6.19. 
52 http://news.bbc.co.uk/1/hi/uk_politics/8579333.stm
53 It is also worth noting, for example, BT’s plans to make significant investments in broadband roll-out 
irrespective of any proposed  regulatory investigation and intervention into SVoD. See paragraph 4.10.2 for 
further details of BT’s plans. 
54 In the Pay TV statement dated 31 March 2010. 
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on any movie channels included in Picnic being offered to other digital 
terrestrial TV retailers. 

4.15 There is a clear potential for redundancy between these ongoing interventions and the 
current proposal for a market investigation reference.  This is of particular relevance in 
relation to the wholesale must-offer obligation for Sky Sports 1 and 2, given that 
Ofcom puts forward a similar obligation as a potential remedy in relation to pay tv 
movies in the Consultation Document (notwithstanding the fact that it decided not to 
exercise its relevant powers under section 316 of the Communications Act 2003 in 
relation to linear channels).55  Sky has already announced that it will appeal Ofcom’s 
decision on its sports channels, and the Competition Appeal Tribunal ordered interim 
relief on 29 April 2010.56  

4.16 At the very least, until the outcome of that appeal is determined, it would be 
inappropriate to proceed with a market investigation reference.  The uncertainty 
occasioned by a potentially overlapping appeal and market investigation would be 
likely to impact upon the appetite of broadcasters and platforms to acquire and exploit 
movie rights.  Moreover, were Ofcom required to reassess its market analysis and 
conclusions during, or after, the appeal process, this could well impact on/obviate the 
perceived need for a reference, with all of the associated costs and other burdens.  

 Legal powers: focus on single firm conduct 

4.17 Ofcom’s stated concerns are, in reality, focused on single firm conduct at the 
downstream distribution level.57 

4.18 It is submitted that Ofcom’s powers under the Competition Act 1998 (“CA98”) would 
be better utilised to investigate Ofcom’s stated concerns, as opposed to the market 
investigation regime.58  Sky has also previously submitted that alleged single firm 
conduct “should not be the subject of a reference under a regime designed to deal with 
market-wide features”.59  The CA98 powers, which are exercised on an ex post basis, 
would also be less invasive in terms of impact on the sector as a whole, and targeted at 
actual infringing behaviour (if established to the requisite standard – which is clearly 
not currently the case), rather than seeking to correct what may, at best, be a perceived 
market distortion at the wholesale level ex ante by focusing (wrongly in WBEUK’s 
view) on SVoD as a panacea.   

4.19 The Consultation Document merely raises (and dismisses) the possibility of CA98 
investigation in a perfunctory and unconvincing manner.  This is particularly 
unsatisfactory given the flawed case put forward by Ofcom in support of a market 
investigation reference.   

                                                 
55 Consultation Document, paragraphs 1.12 to 1.14. 
56 Case 1152/8/3/10 (IR) British Sky Broadcasting Limited v Office of Communications. 
57 Namely, allegations as to Sky’s limited exploitation of premium SVoD rights and the restricted distribution 
of, and high prices for, Sky’s Core Premium Movie Channels: Consultation Document, paragraph 1.7. 
58 See also paragraph 2.7 of the OFT’s Guidance on Market investigation references: “generally speaking single-
firm conduct will, where necessary and possible, be dealt with under CA98 or appropriate sectoral regulation 
or rules.” 
59 Response by Sky to Ofcom’s second pay TV consultation, paragraph 5.26. 
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5 Conclusion 

5.1 WBEUK does not agree with Ofcom’s proposed decision to make a market 
investigation reference to the Competition Commission in the terms set out in the 
Consultation Document.  For the reasons given above, such a decision would be 
premature, disproportionate, legally inappropriate and commercially counter-
productive.  WBEUK, therefore, submits that Ofcom should not make the proposed  
decision. 
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	1 Executive Summary 
	1.1 This document (the “Response”) is the response of Warner Bros. Entertainment UK Limited (“WBEUK”) to the Consultation Document “Competition issues in premium pay TV movies” of 31 March 2010 issued by Ofcom (the “Consultation Document”).   As a content supplier, WBEUK (and affiliated companies within the Warner Bros. Entertainment Group) has ample incentive to distribute programming to meet consumer demand on as wide an array of distribution platforms as possible, both on a linear and non-linear basis, in order to optimise its return on investment.   WBEUK does not agree with Ofcom’s proposed decision to make a market investigation reference to the Competition Commission in the terms set out in the Consultation Document.  In particular, WBEUK believes that Ofcom has wrongly seized upon a format, subscription video on demand (“SVoD”), which is still at an early stage in its development, as the focus for reference when its real concerns would appear to lie elsewhere, namely in relation to the downstream distribution of pay TV content.    
	1.2 WBEUK considers that the Consultation Document does not disclose the requisite “reasonable grounds” for suspecting competitive distortion.  Ofcom’s arguments for reference appear to be based largely on factual assertions that are not only selective, but also circular and unsupported by robust empirical data.  The unsatisfactory consequences of such an approach are manifested (inter alia) in the Consultation Document’s notably narrow view of the relevant market(s), and its identification of various disparate “features” that are alleged to operate organically in some unspecified way in conjunction with one another to give rise to competitive distortion.  These features are regarded by Ofcom as static in spite of significant and contrary evidence of change and evolution.  None of these key issues are adequately analysed or explained in the Consultation Document. 
	Counter-productive nature of reference 
	1.3 It would, moreover, be of serious concern to WBEUK commercially if the incomplete nature of Ofcom’s investigative process to date were to be used by it to support an argument for reference to the Competition Commission (along the lines that, if Ofcom has mis-identified the issues, any deficiencies can be addressed by the Competition Commission).   In fact there is a real risk that a reference would cause significant impairment to the nascent and fast developing area of video on demand (“VoD”) services.  The prolonged period of disruption and uncertainty necessarily occasioned by the reference process – carrying with it the threat of significant dislocation and interference with parties’ commercial freedom that has been raised by Ofcom – would have a dampening and possibly lasting negative effect on these, and other, initiatives at a key point in the development of new technologies, ultimately to the detriment of consumers.   
	1.4 A reference in the proposed terms, which (unnecessarily, in WBEUK’s view) encompasses the licensing of upstream movie rights, would risk not only undermining the development of, and crucial industry investment in, VoD technology, but also the ability of content rights holders to recoup their significant upfront investment in their assets.  This would have a consequent adverse impact not only on WBEUK’s (and, presumably, other content suppliers’) incentives to invest in content production but also, ultimately, on the delivery of benefits to consumers in terms of choice, innovation and quality of viewing matter.   Ofcom does not appear to have considered or understood the potentially counter-productive, unforeseen – and, perhaps, unintended – consequences of its proposal that could adversely and materially impact the entire content production and distribution lifecycle.    
	Interventionist nature of envisaged remedies   
	1.5 Moreover, many of the remedies put forward by Ofcom for potential consideration by the Competition Commission are highly interventionist in nature and would, in effect, place WBEUK (and the other Major Hollywood Studios) in an unacceptable position akin to that of regulated public utilities.  It is unfortunate that the Consultation Document pays such scant regard to the commercial interests and established rights of content producers, including their legitimate right to exploit their own intellectual property.  This is particularly unjustified when the Consultation Document makes clear that no criticism has been or can be made of the conduct of any one of the Major Hollywood Studios themselves:  in seeking to obtain legitimate returns on their substantial investment, WBEUK and, presumably, the other Major Hollywood Studios are behaving in an entirely legal and economically rational manner.  Moreover Ofcom acknowledges that there is already a healthy degree of competition among the Major Hollywood Studios and “no basis for believing that their prices are above competitive levels”.  
	1.6 WBEUK would also be understandably concerned if Ofcom’s proposed decision to make a reference, and the interventionist nature of the remedies put forward for consideration, were to be in any way informed by a desire to further superfast broadband take-up in the United Kingdom (“UK”) – a wider policy objective unrelated to any alleged competitive distortion with which the Consultation Document is ostensibly concerned.    
	1.7 In the light of these factors, WBEUK considers that a market investigation reference would be misconceived, and urges Ofcom to reconsider its proposed decision. 
	2 Introduction 
	2.1 WB operates businesses collectively known as the Warner Bros. Entertainment Group (which includes WBEUK).  WB is ultimately owned by Time Warner Inc.  
	2.2 Among other things, WB produces and distributes theatrical movies, television shows, animation and other programming, distributes home videos and DVDs, licenses rights to movies, programmes and characters, licenses and produces interactive videogames for a variety of platforms, and licenses rights to names and other copyright materials.  
	2.3 In the UK, WB, through an affiliate, licenses movies and other forms of television programming for linear transmission on free-to-air, basic subscription and premium subscription television channels.  It also licenses SVoD rights to such programming to these television channels and to other platforms.  In addition another affiliate licenses both transactional VoD (“TVoD”) and permanent download/”electronic sell-thru” rights (“EST”) to various platforms.  
	2.4 WBEUK is extremely concerned that Ofcom’s proposed reference decision lacks a sound legal or evidentiary basis.  This Response flags a number of key concerns from WBEUK’s perspective, and is illustrative rather than exhaustive.  This Response is not intended to be evidentiary in nature.  Moreover, the heavily redacted nature of the Consultation Document also means that this Response is necessarily incomplete.  WBEUK therefore reserves the right to supplement its comments as appropriate, and should not be taken to agree with or accept any issues or conclusions on the part of Ofcom that this Response does not directly address. 
	2.5 The main body of this Response is in two parts.  The first part (section 3 of the Response) explains why WBEUK considers that the threshold for reference under section 131 of the Enterprise Act 2002 (“EA02”) is not met, focusing on why the Consultation Document does not present a sound basis for reference.  The second part (section 4 of the Response) contains WBEUK’s observations on why the proposed reference would be premature, disproportionate, legally inappropriate and commercially counter-productive.  

	3  Why the threshold for reference under section 131 EA02 is not met 
	3.1 The threshold that must be met before Ofcom can exercise its discretion to make a  market investigation reference is set out at section 131 EA02: 
	3.2 Ofcom proposes to make a decision referring two reference markets that it has identified for investigation by the Competition Commission under section 131 EA02:  
	3.3 Ofcom states that the second reference market “would include SVoD although few such services currently exist” and acknowledges that there is no separate market for SVoD services.  Nevertheless, in its draft terms of reference, Ofcom states that SVoD services “are conceptually capable of being considered as a separate product which is likely to be a substitute for Core Premium Movies Channels” and invites the Competition Commisson to have regard to them.     
	3.4 According to Ofcom, the proposed decision “reflects our concern that features of these markets are restricting, preventing and distorting competition, leading to adverse effects for consumers in the related downstream retail market.”   
	3.5 A detailed review of the Consultation Document, however, both in terms of the conclusions reached and the underlying reasoning, reveals that the threshold for reference is not satisfied.  The key drivers behind Ofcom’s proposals –  namely its findings on the appropriate markets for reference, and its identification of market “features” alleged to give rise to competitive distortion – are flawed and not supported empirically.  Accordingly, the Consultation Document fails to disclose the requisite “reasonable grounds” for suspecting competitive distortion.    
	3.6 It is self-evident that, in the context of a market investigation reference, the market definition exercise to determine appropriate reference markets is absolutely crucial:  unless, exceptionally, the terms of reference are varied, the Competition Commission cannot go outside their scope.   
	3.7 Ofcom posits the existence of a distinct economic market for “the upstream supply of movie rights from Major Hollywood Studios in the first pay TV subscription window”.   It states that it is concerned (inter alia) about Sky’s exclusive rights to show movies from Major Hollywood Studios in the first pay TV subscription window.  Ofcom’s approach to market definition is circular in that it states that the definition exercise “should be conducted in light of the specific competition concerns that we have identified”.   As a result it is perhaps unsurprising that Ofcom settles on a notably narrow view of the likely relevant upstream market and, in particular, one which defines the market – which is an exercise that should be primarily concerned with demand side substitutability – in terms of an element of the supply side structure, namely “Major Hollywood Studios”.    
	3.8 Ofcom’s preliminary findings on market definition are largely based on assertion and assumptions that lack robust evidentiary underpinning (and in some cases are even undermined or contradicted by the evidence cited).  For example: 
	- Ofcom provides no justification for why it assumes that content production should be limited to the movie output of the six Major Hollywood Studios, particularly given that there is “no basis for believing that their prices are above competitive levels” , and given the wide range of movies produced by non-Majors , not to mention the wide range of non-movie entertainment content that is available to and clearly appreciated by UK consumers;  

	3.9 Given the impact that the definition of reference markets has on the Competition Commission’s subsequent powers (particularly in terms of its ability to propose remedies), there is a real risk of prejudice to WBEUK (and the other Major Hollywood Studios) occasioned by the unduly narrow upstream market that Ofcom proposes to refer.      
	3.10 Ofcom identifies various market “features” that it considers to be inter-related and that together are alleged somehow to give rise to adverse effects on competition.  Given their importance, it is surprising that Ofcom describes these “features” so sparingly and fails persuasively to explain how their interaction is somehow adverse to competition.  Moreover, most of the “features” in question can equally well be characterised as entirely legitimate commercial behaviour (underpinned by applicable copyright laws).  Ofcom fails to explain convincingly how each of the legitimate behaviours it identifies contributes to the perceived overall competitive distortion.  This is particularly troubling given that Ofcom recognises that many of the identified “features” may be anodyne in isolation; however, it takes the view that it would be “an artificial exercise”  to evaluate the effect of each on an individual basis.  Notwithstanding the scope of section 131 EA02, which permits reference on the basis of a combination of features, Ofcom’s approach in this respect is not only contradictory but also lacks sufficient rigour, particularly given that Ofcom is not hesitant to put forward suggested remedies that would in fact specifically relate to individual “features”.   
	3.11 Ofcom appears to regard these “features” as being largely static  in spite of significant and contrary evidence of change and evolution, both with respect to the “features” themselves and with respect to their market context.   In reality, Ofcom fails to establish reasonable grounds for suspecting that the concerns it identifies are likely to be anything other than transient.   
	3.12 Although Ofcom’s approach to “market features” is not conducive for interested parties to respond to meaningfully, WBEUK outlines below a number of examples of the ill-conceived nature of Ofcom’s approach, by way of illustration. 
	3.12.1 Availability of premium content: Consistent with its overly narrow approach to upstream market definition, Ofcom takes the view that one potentially distortive market feature is the “limited pool of premium content from the Major Hollywood Studios”.   WBEUK disagrees with this assessment.  Ofcom offers no metric by which one could judge whether there is any restriction on content output.  Moreover, as previously stated, Ofcom provides no justification in the first instance for its narrow focus on the movie output of the six Major Hollywood Studios.  It fails to take into account not only the movie output of non-Majors, but also the wide range of other competitive content available for UK television.   Warner Bros. International Television Distribution  alone, for example, has available for license some 50,000 hours of programming, including more than 6,000 movies and over 70 current series, in more than 175 countries (including the UK).  Moreover, not only are there a number of different movie subscription services available to consumers, but also Ofcom itself recognises that it is possible to enter the market with only a small amount of movies.  
	3.12.2 Release windows structure: Ofcom also takes issue with the release windows structure, apparently on the basis that it “drives the timing of when movies over different formats become available for viewing”  and “enables movie studios to price discriminate”.   It fails to explain how or why this entirely legitimate structure contributes to competitive distortion.   Indeed, it goes so far as to acknowledge that the release structure may be “economically efficient”  – a recognition that it is mutually beneficial to content rights holders, their licensees, and consumers.  Not only does it enable content rights holders to seek to recoup their substantial upfront investments, it also provides consumers with a wide choice in viewing motion pictures in terms of format, timing, price and payment model.   Moreover, whilst Ofcom states that this structure has “persisted for a number of years”, it also acknowledges the important fact that evolution is taking place: “both the Major Hollywood Studios and pay TV operators are experimenting with release timings more generally, in particular via the introduction of concurrent release across the DVD and PPV/VoD windows”.   The example cited by Ofcom in relation to PPV/VoD clearly demonstrates the choice available to consumers to view content before the first pay TV subscription window via different formats such as VoD. 
	3.12.3 Joint licensing of linear channel and SVoD rights by individual studios: What Ofcom identifies as “joint licensing” of rights is, in reality, the granting of rights on an exclusive basis for a limited period (namely, during the first pay TV subscription window).  WBEUK traditionally grants rights to broadcast its movies for a specified time.  To the extent that changes may emerge in demand for linear broadcasting (as Ofcom envisages), rights holders will no doubt evaluate their options.   In this evolving environment, the granting of a limited period of exclusivity including both linear channel and SVoD rights cannot reasonably be regarded as a static “feature” that is restrictive of competition.    
	3.12.4 Exclusivity of rights licensing: Ofcom offers no explanation of why it considers that granting licence exclusivity per se should be regarded as a “feature” that prevents, restricts or distorts competition.  Instead Ofcom explains in which circumstances it considers the rationale for granting exclusivity is likely to be important.   Ofcom’s analysis is over-simplistic and takes no account of the critical lifecycle of a movie.  In fact, the use of exclusive licences is inherent in the commercialisation of copyrighted material and it is no different for motion pictures, series and other programming on television.  A period of exclusivity is often essential for the successful promotion of the programming and the legitimate exploitation of the copyright.  Moreover, platforms, broadcasters and channels all rely on exclusivity to varying degrees in order to attract viewers (and with them viewing figures and the generation of subscription and/or advertising revenues).  This is particularly so in the digital age, where substantial financial investment is required to introduce new, and retain existing, customers.  
	 Whilst the first pay TV subscription window currently generates a revenue stream for WBEUK, the commercial reality is that WBEUK must also seek to optimise its revenues across the entire release windows structure, through television output deals and the continued exploitation of its library content.  Ofcom also ignores other factors that may be relevant in determining whether to grant exclusivity.  For example, WBEUK does not consider its movies in the nature of a commodity, but rather as a long-term asset founded on intellectual property rights, in which it has made significant investment in production and marketing.  As a result, qualitative considerations such as branding, quality and service security must also be taken into account.  It appears to WBEUK that Ofcom may be wrongly characterising unsuccessful commercial negotiations as a market “feature” giving rise to competitive distortion.     
	3.12.5 Other restrictions: Ofcom identifies as a relevant market feature certain other contract restrictions that “may have a direct impact on the flexibility of wholesalers to develop premium movie packages…We note that in particular, the condition requiring [   ] might be expected to affect competition in the retail market”.   However, Ofcom does not set out any details of these contractual provisions or let the reader know the weight that Ofcom is attributing to these unspecified provisions.  Whilst this may in part be down to concerns as to confidentiality, there is no attempt to describe the relevant provisions even in general terms.  It is also unclear from the Consultation Document to what extent the same or similar provisions are present in one or more agreements.  In the absence of such basic information, or any analysis as to how such provisions may have an adverse effect on competition, it would not be appropriate for Ofcom to rely on the existence of these unspecified provisions as a relevant market feature in support of its proposed reference decision.  Moreover, Ofcom’s opaque approach makes it very difficult for interested parties to consider whether it might be appropriate to offer undertakings in lieu of reference, notwithstanding that Ofcom purports to be open to such proposals.    


	4 Why the proposed reference would be premature, disproportionate and legally inappropriate  
	4.1 Even if the threshold for reference under section 131 EA02 were met (which WBEUK does not consider to be the case, as set out in section 3 above), Ofcom should not exercise its discretion to make the proposed reference.   
	4.2 The prolonged period of uncertainty and disruption occasioned by the reference process (and any resulting regulatory intervention) would in itself have a materially adverse effect on existing and emerging competition.  Given the high risk that a reference would cause significant commercial damage, it is also imperative that the incomplete nature of Ofcom’s own investigation process not be used in support of an argument for reference to the Competition Commission. 
	4.3 A decision to make a reference now would be premature and disproportionate, and counter-productive in terms of its commercial consequences.  In particular, given the dynamic nature of the sector, it would be disproportionate to make a reference in order to address distortions that (if they exist at all) are likely to be transient and likely to self-correct without the need for regulatory intervention (following a lengthy investigation).   Moreover, far from achieving Ofcom’s expressed aim of delivering benefits to consumers in the form of greater competition and a wider choice of innovative services, the disruption and uncertainty occasioned by the reference process (and any resulting regulatory intervention) would run a high risk of dampening competition and adversely impacting on incentives and business plans to invest and innovate throughout the content supply chain.     
	 Interference with development of nascent sector 
	4.4 The media industry is in a period of accelerating transition.  Nascent business models are emerging regularly through the development of new technology and media platforms and it is currently unclear which business models and platforms will succeed. In particular, VoD (and more specifically, SVoD) has emerged only in the last 3 to 4 years in the UK as a result of technological developments which allow consumers greater flexibility and access to content on an on-demand basis.  In general, UK consumers are only just beginning to embrace on-demand technology (through services such as BBC’s iPlayer, 4OD, the services offered by pay TV platforms such as Sky, BT and Virgin, and, in the future, initiatives such as Project Canvas ), and it is clear that this is just the beginning of the range of services that are emerging.   
	4.5 Ofcom itself accepts that significant changes are already taking place relating to the very issues that it considers to be candidates for reference – changes that are driven by industry participants, including the Major Hollywood Studios: 
	4.6 During this period of transition, services should be allowed to develop freely in response to consumer demand and preference.  For example if, as Ofcom believes, demand for linear movie channels is likely to decline, rights holders are very likely to evaluate their options to recoup their substantial upfront investment, as such a decline would alter the amounts operators are prepared to pay for linear rights.  Industry participants should not be constrained by premature regulatory intervention in how they respond to changes –  particularly where (as here) there is no evidence of illegitimate conduct or an adverse effect on competition.   
	4.7 Whilst it is accepted that little or nothing would be gained by a regulator intervening to remedy “yesterday’s problem” (an issue highlighted by Ofcom ), in the current instance, there is every indication that Ofcom’s perceived concerns (if and to the extent they are relevant) will disappear or appreciably lessen without the need for regulatory intervention.  It is notable, for example, that Ofcom itself accepts that its concern as to Sky’s limited exploitation of its SVoD rights could well remedy itself:  
	 “we acknowledge that as Sky becomes able to find technical solutions to delivering an SVoD service, our concerns related to limited exploitation may be somewhat reduced”.  
	4.8 In this respect, WBEUK notes that even as SVoD is developing, consumer alternatives are available. For example, Sky intends to launch an updated VoD service later this year   and Sky’s largest set top box already gives consumers 1TB of recording space, as well as having enough space for Sky to push 100 hours of HD content to the consumer at any one time.   
	4.9 Indeed, OFT guidance identifies the “persistence” of the feature(s) giving rise to adverse effects on competition as a key factor to be taken into account when considering whether it is appropriate to make a market investigation reference.   It would be inappropriate for Ofcom to refer a clearly dynamic sector where it has failed to provide strong and convincing evidence of problematic features that are likely to persist.      
	4.10 From WBEUK’s perspective as a content producer and rights holder, the potential dangers of the proposed market investigation reference are acute.  The Consultation Document pays scant regard, however, to the legitimate rights of content producers.  
	4.10.1 Television distribution plays a key role in enabling the continued production of movies.  Movie production is an expensive, unpredictable and very risky business.  Profitability depends on the success of a small number of movies.  Television revenues are essential given that, during their theatrical release, most movies lose money for their producers - only a few break even, and very few generate significant profits.  The production of a movie cannot reasonably commence until the necessary financial backing has been secured and arrangements to distribute the finished motion picture are in place to cover the production costs.  Television distribution deals greatly assist the planning of the production budget for new movies.  Given this close relationship, the threat of significant (and unwarranted) interference with parties’ commercial freedom that has been raised by Ofcom as a possible corollary to the reference process would carry a significant risk of having as its (presumably unintended) consequence an adverse impact on incentives to invest in content production.   WBEUK would be greatly concerned and prejudiced if the outcome of a market investigation compromised its ability to produce new content.  This would also be to the detriment of all consumers, not just those who subscribe to pay TV services. 
	4.10.2 On 4 May 2010, the UK launch of WarnerFilms was announced.  This is a new SVoD service that will operate on BT Vision , and will provide access to 28 movies each month, with 7 new titles added every week  It will include content to be screened after it has been licensed to Sky.  In addition, it is understood that BT Vision has concluded deals with other studios/content providers such as Sony, Universal and Film4oD , and BT Vision has announced plans to make further investment in its pay TV offering.    
	4.10.3 The proposed market investigation reference to the Competition Commission would be likely to create uncertainty and risk undermining the development of these, and other, initiatives. WBEUK is concerned that Ofcom has not given adequate consideration to the impact of WBEUK’s commercial plans (and presumably also those of others), notwithstanding Ofcom’s stated preference “if possible to avoid the burden that a reference would entail and the potential additional regulation that could result, if studios’ commercial strategies obviated the need for it”.  

	4.11 The remedies put forward by Ofcom for potential consideration by the Competition Commission are over-interventionist and disproportionate in nature.  Whilst Ofcom purports to recognise the risks of regulatory intervention , it nevertheless proposes remedies involving highly intrusive, unwarranted interference with the commercial freedom and legitimate rights of content producers to exploit their own intellectual property – this, as mentioned earlier, in a context where Ofcom itself acknowledges that there is already effective competition among Major Hollywood Studios themselves , and as against other suppliers of content, and where Ofcom’s real concerns lie at the wholesale distribution level.  
	4.12 There is, further, a risk that an attempt to impose price regulation on content rights holders could result in a greater restriction of content availability.  As mentioned at paragraph 3.12.4 above, for example, the well-established freedom to license content exclusively for certain periods is an integral part of the effective commercialisation of copyright.  The imposition of regulatory restraints on parties’ legitimate freedom to act might result in situations where they choose not to license at all, thus potentially harming all parties concerned, including consumers.  This important issue has been raised by Paramount , amongst others, during Ofcom’s investigation process, yet is not considered further by Ofcom in the Consultation Document. 
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