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Introduction

Under the Communications Act 2003 (“the Act”), Ofcom has a duty to set standards
for broadcast content as appear to it best calculated to secure the standards
objectives®. Ofcom must include these standards in a code or codes. These are listed
below. Ofcom also has a duty to secure that every provider of a notifiable On
Demand Programme Services (“ODPS”) complies with certain standards
requirements as set out in the Act?.

The Broadcast Bulletin reports on the outcome of investigations into alleged
breaches of those Ofcom codes below, as well as licence conditions with which
broadcasters regulated by Ofcom are required to comply. We also report on the
outcome of ODPS sanctions referrals made by ATVOD and the ASA on the basis of
their rules and guidance for ODPS. These Codes, rules and guidance documents
include:

a) Ofcom’s Broadcasting Code (“the Code”).

b) the Code on the Scheduling of Television Advertising (“COSTA”) which contains
rules on how much advertising and teleshopping may be scheduled in
programmes, how many breaks are allowed and when they may be taken.

c) certain sections of the BCAP Code: the UK Code of Broadcast Advertising, which
relate to those areas of the BCAP Code for which Ofcom retains regulatory
responsibility. These include:

¢ the prohibition on ‘political’ advertising;

e sponsorship and product placement on television (see Rules 9.13, 9.16 and
9.17 of the Code) and all commercial communications in radio programming
(see Rules 10.6 to 10.8 of the Code);

e ‘participation TV’ advertising. This includes long-form advertising predicated
on premium rate telephone services — most notably chat (including ‘adult’
chat), ‘psychic’ readings and dedicated quiz TV (Call TV quiz services).
Ofcom is also responsible for regulating gambling, dating and ‘message
board’ material where these are broadcast as advertising®.

d) other licence conditions which broadcasters must comply with, such as
requirements to pay fees and submit information which enables Ofcom to carry
out its statutory duties. Further information can be found on Ofcom’s website for
television and radio licences.

e) rules and guidance for both editorial content and advertising content on ODPS.
Ofcom considers sanctions in relation to ODPS on referral by the Authority for
Television On-Demand (“ATVOD”) or the Advertising Standards Authority
(“ASA”), co-regulators of ODPS for editorial content and advertising respectively,
or may do so as a concurrent regulator.

Other codes and requirements may also apply to broadcasters and ODPS,
depending on their circumstances. These include the Code on Television Access
Services (which sets out how much subtitling, signing and audio description relevant

! The relevant legislation is set out in detail in Annex 1 of the Code.
% The relevant legislation can be found at Part 4A of the Act.

¥ BCAP and ASA continue to regulate conventional teleshopping content and spot advertising
for these types of services where it is permitted. Ofcom remains responsible for statutory
sanctions in all advertising cases.


http://stakeholders.ofcom.org.uk/broadcasting/broadcast-codes/broadcast-code/
http://stakeholders.ofcom.org.uk/broadcasting/broadcast-codes/advert-code/
http://www.bcap.org.uk/Advertising-Codes/Broadcast-HTML.aspx
http://licensing.ofcom.org.uk/tv-broadcast-licences/
http://licensing.ofcom.org.uk/radio-broadcast-licensing/
http://www.atvod.co.uk/uploads/files/ATVOD_Rules_and_Guidance_Ed_2.0_May_2012.pdf
http://stakeholders.ofcom.org.uk/broadcasting/broadcast-codes/
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licensees must provide), the Code on Electronic Programme Guides, the Code on
Listed Events, and the Cross Promotion Code.

It is Ofcom’s policy to describe fully the content in television, radio and on
demand content. Some of the language and descriptions used in Ofcom’s
Broadcast Bulletin may therefore cause offence.
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Standards cases
In Breach

Interview with Scott Whitaker
Unity 101, 12 August 2013, 14:00

Introduction

Unity 101 is a community radio station broadcasting to the Southampton area. Under
its licence the station’s ‘key commitments’™* include promoting and broadcasting
“...the music and culture of Asian and other ethnic minorities in Southampton”. The
licence for Unity 101 is held by Cultural Media Enterprise (“CME” or “the Licensee”).

Ofcom was alerted by a complaint to an interview broadcast by Unity 101 in which an
American proponent of alternative medicine, Scott Whitaker, appeared to “assert,
unchallenged, that parents should not have their children vaccinated or immunised,
at odds with current UK health policy”. The complainant expressed their concern that
vulnerable or impressionable listeners could be persuaded to follow Scott Whitaker’s
advice.

This content consisted of a 45-minute interview with Scott Whitaker, who was
introduced as a “naturopathic? doctor”. The interview was conducted by two
presenters: a Unity 101 presenter and Arshad Sharif, Chair of the Muslim Council of
Southampton. During the interview, Scott Whitaker gave his views on a range of
subjects relating to diet and the food industry, including a critique of genetically
modified and processed foods. At one stage in the interview there was the following
exchange between Arshad Sharif (“AS”) and Scott Whitaker (“SW”) on the subject of
diabetes:

AS:  “Scott, you know, in terms of — you talk about helping the Afro-American
community because they have very specific illnesses [relating to their
diet]. Same in the UK, we have the South Asian community, we have a
diabetes, you know, epidemic here. Are there particular things — and | just
want you to touch on maybe one kind of thing — where a food change, a
lifestyle change can make you better. Obviously, you're going to go into
this in a lot more detail in tomorrow evening’s talk®.”

SW:  “Yes, if you just take — if you take diabetes for example, which is rampant
throughout the Afro-American community, and is maybe the number three
killer now in America. And that’s just a basic consumption of processed
foods. Nothing but starches and sugars. If you remove...”

! Key commitments form part of each community radio station’s licence with Ofcom. They set
out how the service will serve its target community.

% Naturopathy is a form of alternative medicine which uses techniques such as homeopathy to
deal with various medical conditions. The NHS describes homeopathy as: “a 'treatment’
based on the use of highly diluted substances, which practitioners claim can cause the body
to heal itself”, see: http://www.nhs.uk/conditions/homeopathy/Pages/Introduction.aspx.

% Scott Whitaker was due to give a public lecture in Southampton on the following day.


http://www.nhs.uk/conditions/homeopathy/Pages/Introduction.aspx
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AS:

SW:

AS:

SW:

“Is it as simple as that, just change your diet?”

“Simple as that. | have so many testimonials of people who are diabetic-
free now after six weeks of just doing a simple thing of removing breads
and cereals and starches from their diet and adding some minerals and
some fats and the problem’s gone. Simple stuff.”

“Yeah, and where people are taking drug after drug after many years of
many side-effects and still they’re struggling to control it.”

“Still struggling, and having to take shots with insulin and things of that
sort. Taking pills for it. Just a nightmare. And then they let it progress
longer. With diabetes you end up losing limbs from gangrene, poor
circulation. And of course the eyesight goes.”

A few minutes later, Arshad Sharif asked Scott Whitaker his opinion as to what action
listeners could take to protect children. There was then the following exchange:

SW:

AS:

SW:

“You don’t want your children vaccinated. And I'm going to go into that
tomorrow too. But that’s number one. Once you vaccinate, you
automatically set your child on a road of health problems that will
eventually show its head 10 or 20 years down the line. And you wonder
‘how this happened? Johnnie was doing good, then all of a sudden this
happened and then that happened’. And the vaccinations are all linked to
auto-immune diseases...such as: the psoriasises; the eczemas, the MS.
All these different diseases that are now popping up we can all directly
relate them to vaccines.”

“This is a very controversial thing because there was a doctor [Andrew
Wakefield]* here — the name has gone from my memory but it will come
back to me — he’s actually in Texas now. He was struck off here for he
found a link that kids who were taking these shots they had all kinds of gut
problems and if he treated them to try and...remove some of the heavy
metals they started getting better. And just for that simple observation,
they really came down on him, you know, like a ton of bricks and he was
struck off under some spurious charges. He’s actually taking the
authorities to court from America.”

“The CDC®, which is the mouthpiece of the American Medical Association,
has now so-called recommended’ or required that children before they
get to six years old have over 49 shots, which is crazy’.

* Andrew Wakefield is the former doctor who controversially published research in 1998
claiming falsely that there was a link between autism and the MMR (measles, mumps and
rubella) vaccine. This research caused a large decrease in the number of children receiving
the MMR vaccine. Andrew Wakefield’s research was subsequently discredited and in January
2010 the General Medical Council (“GMC”) found that Andrew Wakefield had acted
unethically. In May 2010, the GMC subsequently found Andrew Wakefield guilty of serious
professional misconduct and removed him from the medical register.

® The Centers for Disease Control and Prevention is the primary Federal agency for public
health in the USA.
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Ofcom considered that the content raised issues warranting investigation under Rule
2.1 of the Code, which states:

“Generally accepted standards must be applied to the contents of television and
radio services so as to provide adequate protection for members of the public
from the inclusion in such services of harmful and/or offensive material”.

We therefore sought CME’s comments as to how this material complied with Rule
2.1.

Response

The Licensee said: “It is with deep regret that the comments of Dr Whitaker and
those of our guest interviewer [Arshad Sharif] may have caused concern”. By way of
background, CME said that Scott Whitaker: “is a board certified naturopathic doctor
with over 20 years of experience in herbology, iridology, homeopathy, natural healing
and detoxification” and that the guest presenter, Arshad Sharif, set out “Dr Whitaker’s
naturopath views from the onset of the interview”. The Licensee also stated that
whilst: “naturopathic — homeopathic — medicine is not generally endorsed by the NHS
in the UK...it is recognised in the UK as a professional career choice...in the growing
field of complementary medicine and there is a UK general register of naturopaths,
which has been in existence for 40 years”.

CME said that: “As a community radio station, we often inform listeners of
forthcoming community events, guest speakers, festivals etc that are taking place in
Southampton and, due to our diverse audience, we are aware that not all events or
guests will appeal to all our listeners.” Due to the fact that Scott Whitaker was giving
a public lecture in Southampton on the day after the broadcast in this case, the
Licensee said that it was “keen to interview” Scott Whitaker prior to this lecture “so
that we could tell our listeners about this event”.

In relation to Rule 2.1, CME agreed that: “we could have spoken further with Dr
Whitaker to ascertain each topic he would discuss prior to beginning the interview”. In
relation to the comments made by one of the co-presenters, Arshad Sharif, the
Licensee said that he “is not a trained Unity 101 presenter and, as such, is not
familiar with the station’s extensive Code of Practice”.

In conclusion, CME said it would be taking various remedial steps in this case:

e broadcasting a “clarification message relating specifically to the elements of the
programme which may have caused concern and to highlight that those views
were those of Dr Whitaker’'s and also the views of the guest interviewer and not
those of Unity 101”; and putting the same message on the Unity 101 website;

e producing an audio disclaimer®, which it labelled as being “generic”, in English,
Hindi, Urdu, Polish and Pashto Dary, which would be broadcast as appropriate in
specific programmes;

® CME provided Ofcom with a recording of the English version of the audio disclaimer. We
noted this said: “The opinions, points of views and statements related to the comments
expressed on this programme, by the hosts, its guests, phone contributors or via social media
are solely the opinions of the original source who expressed them. They do not represent the
opinions of Unity 101 Community Radio”.
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¢ when medical topics are included in future programming, listeners would be
advised to: “seek qualified and professional medical advice”; and

e producing a “refresher course” on the Code to be taken by all volunteer
presenters and guest presenters.

Decision

Under the Communications Act 2003, Ofcom has a duty to set standards for
broadcast content as appear to it best calculated to secure the standards objectives,
including that “generally accepted standards are applied...so as to provide adequate
protection for members of the public from the inclusion...of harmful and/or offensive
material”. This objective is reflected in Section Two of the Code.

In reaching this Decision Ofcom has taken careful account of the broadcaster’s and
audience’s right to freedom of expression. This is set out in Article 10 of the
European Convention on Human Rights (“‘ECHR?”). Article 10 provides for the right of
freedom of expression, and as the Legislative Background to the Code states
“‘encompasses the audience’s right to receive creative material, information and
ideas without interference” by public authority.

Medical and health topics are matters of great interest to audiences. We recognise
that broadcasters want the editorial freedom to explore the debates around particular
medical conditions and their treatments, and to make this information available to
their viewers and listeners. However, broadcasters must take special care and act
responsibly when broadcasting medical or health advice, either preventative or for
existing medical conditions, because of the harm that may result.

Rule 2.1 of the Code states that:

“Generally accepted standards must be applied to the contents of television and
radio services so as to provide adequate protection for members of the public
from the inclusion in such services of harmful and/or offensive material”.

Rule 2.1 is specifically concerned with the protection of listeners and viewers from
harm. In this case, Ofcom had concerns about two sets of statements made by Scott
Whitaker: advice to listeners in relation to the treatment of diabetes, and advice
whether listeners should have their children vaccinated.

In assessing the material in this case under Rule 2.1, Ofcom had to consider whether
the statements made by Scott Whitaker, laid out in the Introduction, could have
encouraged listeners to follow his advice in relation to the treatment of diabetes, and/
or vaccination of children. If this was the case, there was a potential for harm
because some listeners — especially more vulnerable ones — may not (on the basis of
what they had heard on Unity 101) seek, or may abandon existing, conventional
medical treatment for diabetes, and/or not vaccinate their children. In Ofcom’s view,
this clearly could have been very harmful.

First, we considered whether the advice given by Scott Whitaker about diabetes had
the potential to cause harm. This advice was given about 30 minutes into the
interview, after Scott Whitaker had given his viewpoint about various aspects of the
food industry and stated what he believed were the harmful effects of various foods
on people’s health. Specifically, when asked about the treatment of diabetes, Scott
Whitaker stated his view that by removing “starches and sugars” from a person’s diet
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and “adding some minerals and some fats”to their diet, then that person would no
longer have diabetes.

Ofcom notes that there are two types of diabetes: Type 1 diabetes which “accounts
for between 5 and 15 per cent of all people with diabetes and is treated by daily
insulin injections, a healthy diet and regular physical activity”’; and Type 2 diabetes
which “accounts for between 85 and 95 per cent of all people with diabetes and is
treated with a healthy diet and increased physical activity. In addition to this,
medication and/or insulin is often required”®. Therefore, while healthy eating is one
aspect of the widely accepted treatment of diabetes, it is clear that many people who
suffer from diabetes also require medication of some type®. We therefore considered
that by stating that diabetes could be treated simply by modifications to a person’s
diet, Scott Whitaker’s advice had the potential to cause harm, especially to those
listeners in the audience who had been diagnosed with Type 1 diabetes. We
considered that the potential for harm in this case would have been increased by the
fact that both Scott Whitaker and one of the co-presenters of the programme, Arshad
Sharif, appeared to question the use of diabetes medication, such as insulin. For
example, we noted that Scott Whitaker said the following:

‘IPeople are] still struggling, and having to take shots with insulin and things of
that sort. Taking pills for it. Just a nightmare. And then they let it progress longer.
With diabetes you end up losing limbs from gangrene, poor circulation. And of
course the eyesight goes”.

Given Scott Whitaker espoused the view that diabetes could be solely treated by
modifications to a person’s diet, we considered the likely effect of the above
statement was to question the efficacy of diabetes medication, and imply that such
medication was ineffective and could lead to serious illnesses. Given that the use of
insulin is widely recognised by qualified medical practitioners as an essential part of
successfully treating Type 1 diabetes, we considered that Scott Whitaker’s statement
had the potential to cause serious harm.

We further noted that one of the co-presenters, Arshad Sharif, said:

“Yeah, and where people are taking drug after drug after many years of many
side-effects and still they’re struggling to control it”.

Arshad Sharif’'s comment immediately followed Scott Whitaker’s advice that, in his
opinion, diabetes could be controlled solely by modifications to one’s diet. The likely
effect of Arshad Sharif’s statement was to question the efficacy of diabetes
medication and implicitly support the advice being given by Scott Whitaker. We
considered that the apparent endorsement of Scott Whitaker’s advice by one of the
co-presenters of this programme, Arshad Sharif, was likely to increase the likelihood
of listeners taking it seriously. This likelihood was increased by the facts that: Arshad

! According to Diabetes UK (See: http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-
to-diabetes/What is diabetes/What-is-Type-1-diabetes/).

® Ibid (See http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-
diabetes/What is_diabetes/What-is-Type-2-diabetes/).

°For example, Diabetes UK states that: “Leaving Type 1 diabetes untreated can lead to
serious health problems, including diabetic ketoacidosis, which can result in a potentially fatal
coma” (See: http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-
diabetes/Signs_and symptoms/?print=2).



http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-diabetes/What_is_diabetes/What-is-Type-1-diabetes/
http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-diabetes/What_is_diabetes/What-is-Type-1-diabetes/
http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-diabetes/What_is_diabetes/What-is-Type-2-diabetes/
http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-diabetes/What_is_diabetes/What-is-Type-2-diabetes/
http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-diabetes/Signs_and_symptoms/?print=2
http://www.diabetes.org.uk/Guide-to-diabetes/Introduction-to-diabetes/Signs_and_symptoms/?print=2
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Sharif is a community leader in Southampton’s Muslim community; diabetes, as the
programme acknowledged, is especially prevalent amongst the Asian community;
and Unity 101 serves the Asian community in the Southampton area.

In summary, listeners would have reasonably understood from what was said by
Scott Whitaker and Arshad Sharif that all forms of diabetes could be cured solely by
modifications to a person’s diet. Given that some listeners who heard this interview
may have diabetes and may have been affected by the broadcast, Ofcom considered
that this material had the potential to cause harm, and potentially very serious harm.

We next considered whether Scott Whitaker's comments about the vaccination of
children had the potential to cause harm. These were made a few minutes after his
comments about diabetes. Scott Whitaker stated his view to listeners that “You don't
want your children vaccinated”, adding that: “Once you vaccinate, you automatically
set your child on a road of health problems that will eventually show its head 10 or 20
years down the line”. He labelled as “crazy” that the: “American Medical Association
has now so-called recommended’ or required that children before they get to six
years old have over 49 shots”.

There is an overwhelming body of evidence and conventional health advice that
makes clear the importance of children receiving all relevant vaccinations during their
development™.

Ofcom therefore considered that stating that listeners should not have their children
vaccinated had the potential to cause harm. The potential for harm in this case would
have been increased by the fact that Scott Whitaker appeared to state what he
believed to be the link between child vaccinations and various forms of disease. For
example, Scott Whitaker said:

“And the vaccinations are all linked to auto-immune diseases they that called
today such as: the psoriasises; the eczemas, the MS. All these different diseases
that are now popping up we can all directly relate them to vaccines.”

The potential for harm in this case was further increased by one of the co-presenters
of the programme, Arshad Sharif, endorsing Scott Whitaker’s viewpoint by criticising
the decision taken by the GMC in the UK to remove Andrew Wakefield from the
medical register following his discredited and potentially harmful research alleging a
link between autism and the MMR vaccination (see footnote 4). In this regard, Arshad
Sharif said:

“{Vaccinating children] is a very controversial thing because there was a doctor
[Andrew Wakefield] here — the name has gone from my memory but it will come
back to me — he’s actually in Texas now. He was struck off here for he found a
link that kids who were taking these shots they had all kinds of gut problems and
if he treated them to try and...remove some of the heavy metals they started
getting better. And just for that simple observation, they really came down on him,
you know, like a ton of bricks and he was struck off under some spurious
charges. He’s actually taking the authorities to court from America’.

1% For example, NHS advice states the following: “It may be tempting to say ‘no’ to vaccination
and ‘leave it to nature’ instead. However, deciding not to vaccinate your child puts them at risk
of catching a range of potentially serious, even fatal, diseases. In reality, having a vaccination
is much safer than not having one. They’re not 100% effective in every child, but they'’re the

best defence against the epidemics that used to kill or permanently disable millions of children
and adults”. (See: http://www.nhs.uk/Conditions/vaccinations/Pages/benefits-and-risks.aspx).

10


http://www.nhs.uk/Conditions/vaccinations/Pages/benefits-and-risks.aspx
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Given the well-publicised repudiation by the relevant authorities of Andrew
Wakefield’s theories about the affects of vaccinations on children, and the fact that
there has been a marked decrease in the numbers of children receiving the MMR
vaccine as a result of the original publication of Andrew Wakefield’s research, we
considered it potentially harmful for Arshad Sharif to put forward this viewpoint now
without being appropriately challenged. The potential for harm of these comments
was compounded by Arshad Sharif being a community leader in Southampton’s
Muslim community, and therefore his remarks were likely to carry greater weight
amongst listeners.

In summary, Ofcom considered that listeners would have reasonably understood
from what was said by Scott Whitaker and Arshad Sharif that they should not have
their children vaccinated. Ofcom considered therefore that this material had the
potential to cause harm.

Ofcom next examined whether the Licensee took steps to provide adequate
protection for listeners from this potentially harmful material, for example by
supplying appropriate information to listeners advising them to consult a qualified
doctor before acting on the advice being given in the programme about diabetes and
child vaccinations. Having carefully assessed the programme in this case, we noted
that CME did not take any appropriate steps to ensure that listeners were adequately
protected from harm. We concluded that it was likely that some members of the
audience — especially more vulnerable ones — could have been left with the false
impression that all forms of diabetes could be treated solely by modifications to a
person’s diet, and children should not be vaccinated.

In reaching our Decision in this case, we took into account, the Licensee’s various
representations. Firstly, CME said that Scott Whitaker “is a board certified
naturopathic” and naturopathic and homeopathic medicine is “recognised in the UK
as a professional career choice”. In response, Ofcom underlines that there is no
prohibition on broadcasters discussing forms of alternative medicine such as
homeopathy in programming, as long as the Code is complied with. We note
however that some forms of alternative treatment have been heavily criticised by
authoritative bodies and individuals™; and that as acknowledged by the Licensee,
naturopathic and homeopathic medicine “is not generally endorsed by the NHS in the
UK”2. Due to the controversies surrounding the efficacy of some alternative
medicines, Ofcom considers it prudent that broadcasters, when providing a platform
for advice based on alternative medicine, ensure as appropriate that audiences are
reminded of the need to seek qualified medical advice.

" For example in 2010, the House of Commons Science and Technology Committee
concluded in its report on homeopathy: “To maintain patient trust, choice and safety, the
Government should not endorse the use of placebo treatments, including homeopathy.
Homeopathy should not be funded on the NHS...” (see:
http://www.publications.parliament.uk/pa/cm200910/cmselect/cmsctech/45/4502.htm). This
position is also shared by the Government’s Chief Medical Officer (See:
http://www.nhs.uk/conditions/homeopathy/Pages/Introduction.aspx).

2 The NHS states that: “The Department of Health does not maintain a position on any
particular complementary or alternative therapy, including homeopathy. It is the responsibility
of local NHS organisations to make decisions on the commissioning and funding of any
healthcare treatments for NHS patients, such as homeopathy, taking account of issues to do
with safety, clinical efficacy and cost-effectiveness and the availability of suitably qualified
practitioners” (See: http://www.nhs.uk/conditions/homeopathy/Pages/Introduction.aspx).

11


http://www.publications.parliament.uk/pa/cm200910/cmselect/cmsctech/45/4502.htm
http://www.nhs.uk/conditions/homeopathy/Pages/Introduction.aspx
http://www.nhs.uk/conditions/homeopathy/Pages/Introduction.aspx
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Second, CME said that “As a community radio station, we often inform listeners of
forthcoming community events, guest speakers, festivals etc that are taking place in
Southampton and, due to our diverse audience, we are aware that not all events or
guests will appeal to all our listeners”. We recognise that community radio stations
want to alert their listeners to particular events, such as public lectures, taking place
in their localities. However, in this case, our concerns lay not with whether the views
being expressed by Scott Whitaker might “appeal” to Unity 101’s listeners. Rather,
our concerns lay with whether the Licensee had provided adequate protection to its
listeners from potential harm.

Third, we noted the Licensee’s comment that one of the co-presenters in this case,
Arshad Sharif: “is not a trained Unity 101 presenter and, as such, is not familiar with
the station’s extensive Code of Practice”. The fact that one of the presenters in this
case was not “trained” and not familiar with CME’s code of practice did not, in our
view, excuse in any way the Licensee’s failure to ensure that its listeners were
adequately protected. All licensees must have in place adequate procedures to
ensure that all presenters are familiar with the requirements of the Code.

Finally, we noted that CME said it intended to broadcast a “clarification message
relating specifically to the elements of the programme which may have caused
concern and to highlight that those views were those of Dr Whitaker’s and also the
views of the guest interviewer and not those of Unity 101”. While we welcomed this
subsequent step, to broadcast a statement sometime later that the views expressed
in the programme were not those of the Licensee, would not be sufficient to ensure
that listeners were adequately protected from harm in this case. This is because at
the time of broadcast, listeners were not advised for example to seek qualified
medical advice, as appropriate, if they intended to act on the advice being given in
the programme. Similarly, we noted that CME intended to broadcast audio
disclaimers'®, as appropriate in specific programmes. We considered that these
disclaimers, on their own would not be sufficient to ensure that listeners were
adequately protected from this type of harm in future. This is because listeners would
not be advised for example to seek qualified medical advice'*, as necessary. Further,
the Licensee remains editorially responsible for all its programming content, and
must ensure that its content complies with the Code at all times. This is irrespective
of whoever makes particular statements in programming.

We noted that CME: expressed its “deep regret that the comments of Dr Whitaker
and those of our guest interviewer [Arshad Sharif] may have caused concern”; stated
that “we could have spoken further with Dr Whitaker to ascertain each topic he would
discuss prior to beginning the interview”; and, produced a “refresher course” on the
Code to be taken by all volunteer presenters and guest presenters. Ofcom underlines
that broadcasters are free to discuss controversial medical issues as long as they are
contextualised and appropriate protections are provided for the audience. However,
as explained above, in view of the fact that the Licensee did not take steps to provide

B CME provided Ofcom with a recording of the English version of the audio disclaimer. We
noted this said: “The opinions, points of views and statements related to the comments
expressed on this programme, by the hosts, its guests, phone contributors or via social media
are solely the opinions of the original source who expressed them. They do not represent the
opinions of Unity 101 Community Radio”.

* We did note however that the Licensee said that, when medical topics are included in future
programming, listeners would be advised to: “seek qualified and professional medical advice”.

12



Ofcom Broadcast Bulletin, Issue 241
4 November 2013

listeners with adequate protection from the advice given, Ofcom concluded that CME
did not apply generally accepted standards.

This was therefore a clear breach of Rule 2.1.

While we welcomed the steps taken by the Licensee to improve compliance and
training related to the Code, we noted that this case followed relatively soon after a
previous breach™ of the Code. In that earlier case, Ofcom found the Licensee in
breach for allowing a contributor to express unchallenged a view on a matter of
political controversy. In this current case, the Licensee allowed Scott Whitaker to
express unchallenged a viewpoint with the potential to cause harm. The protection of
listeners from harm is a fundamental requirement of the Code. Ofcom is therefore
putting the Licensee on notice that any future similar breach will be considered for
the imposition of a statutory sanction.

Breach of Rule 2.1

!5 A breach of Rule 5.13 was recorded against the Licensee on 18 March 2013 in issue 226 of
Ofcom’s Broadcast Bulletin (see
http://stakeholders.ofcom.org.uk/binaries/enforcement/broadcast-
bulletins/obb226/0bb226.pdf).
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In Breach

News
RT (Russia Today), 5 August 2013, 20:27

Introduction

Russia Today is a global news and current affairs channel produced in Russia. In the
UK, the channel broadcasts on satellite and digital terrestrial platforms. The licence
for Russia Today is held by Autonomous Non-profit Organisation TV Novosti (“TV
Novosti” or “the Licensee”).

A complainant alerted Ofcom to footage of people being deliberately burnt alive
which the complainant considered unsuitable for this time of day.

Ofcom noted, as part of a “World Update”, a brief news story was broadcast around
20:27 concerning unverified reports of the killing of Kurdish civilians. A strap across
the bottom of the screen stated: “Reports: Islamists massacre 450 Kurds near
Turkey-Syria border”. Footage was then shown of three men (who were blindfolded
and tied up, sitting on the ground) being doused with flammable liquid, pushed over
and then set alight. Before the men were set alight, two of their heads were shown
pixellated. The footage was of poor quality, consistent with it having being filmed on a
mobile phone, and it was not clear whether the three men were dead, alive or
conscious. The sequence showing the three men having flammable liquid poured
over them was around 17 seconds in length, and the images of the men in flames
lasted for around 11 seconds.

As the video was broadcast, the presenter stated:
“We have some graphic footage now accompanying unverified reports that in
Syria militants from the Islamist Al Nusra front have massacred 450 Kurdish

civilians near the border with Turkey...”.

Ofcom considered that the material warranted investigation under the following rules
of the Code:

Rule 1.3:  “Children must...be protected by appropriate scheduling from material
that is unsuitable for them.”

Rule 1.11: “Violence, its after-effects and descriptions of violence, whether verbal or
physical, must be appropriately limited in programmes broadcast before
the watershed...and must also be justified by context.”

Rule 2.3:  “In applying generally accepted standards broadcasters must ensure that
material which may cause offence is justified by the context...”.

We therefore requested comments from the Licensee as to how this material
complied with these rules.
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Response

The Licensee said its internal procedures state that particularly graphic material
should not be broadcast at all unless absolutely necessary, and only then once
specifically approved by senior management. In addition, unverified reports must first
be verified before they are broadcast. On this occasion the Duty Editor failed to follow
this procedure on both points, and the material should not have been broadcast.

TV Novosti regretted the broadcast of the footage, and said it had picked up the error
before it received the complaint from Ofcom. The Licensee said that a few days after
the broadcast, all editorial staff were reminded that its procedures must be followed
regardless of the pressures reporting breaking news.

Decision

Under the Communications Act 2003, Ofcom has a statutory duty to set standards for
broadcast content as appear to it best calculated to secure the standards objectives,
which include ensuring that persons under the age of eighteen are protected from
material that is unsuitable for them, and providing adequate protection for members
of the public from harmful and/or offensive material. These objectives are reflected in
Sections One and Two of the Code.

Article 10 of the European Convention on Human Rights, as incorporated in the
Human Rights Act 1998, provides for the right of freedom of expression, including the
right to receive and impart information and ideas without interference by public
authority. Ofcom must balance this with its duties to ensure that under-eighteens are
protected from material that is unsuitable for them, and to provide adequate
protection for members of the public from potentially offensive material.

The Code contains no prohibition on images depicting execution, point of death, or
extreme violence because there may be occasions when such images are editorially
justified. Ofcom believes in particular that, in line with the right to freedom of
expression, it is important for news programmes to be able to choose how to report
on events which they consider in the public interest. However, when showing
distressing material, broadcasters as appropriate must always comply with Rules 1.3
and 1.11 (to protect under-eighteens) and Rule 2.3 (to apply generally accepted
standards).

Rule 1.3

Rule 1.3 states that children must be protected by appropriate scheduling from
material that is unsuitable for them. Appropriate scheduling is assessed by reference
to factors such as the time of broadcast, the nature of the channel, and the
availability of children to view, taking into account school time, weekends and
holidays.

Ofcom first considered whether the material was unsuitable for children. Ofcom noted
that the footage was of poor quality and the heads of two of the men were pixellated.
It was unclear from the footage whether the three men were alive or dead. In
Ofcom’s view however, many viewers (possibly including children) would be likely to
conclude that they were alive because, for example, the three men were sitting
upright on the ground when the flammable liquid was poured over them before they
were pushed over, and the commentary talked of a “massacre” of Kurds. As a result
those viewers would reasonably have assumed that the men were being burnt alive.
The potential unsuitability of the subject matter was underlined by the considerable
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length of the moving footage showing the three men being first doused in flammable
liquid (about 17 seconds) and then in flames (around 11 seconds).

Broadcasting images showing the moment of death obviously has the potential to be
very disturbing for viewers. This is true especially with regard to under-eighteens,
whose exposure to death (and their ability to understand it and place it in context) is
generally more limited than that of adults. Images — as here — of people who
appeared to be burnt alive clearly had potential to cause distress to children. The
material was therefore not suitable for children.

We next considered whether children were protected by appropriate scheduling. This
content was broadcast before the watershed during the school summer holidays at
20:30 in the UK. While Russia Today, as a rolling news channel, is unlikely to attract
many child viewers, Ofcom noted that children were nevertheless available to view.
The broadcast of this material at this time was clearly not in line with the likely
expectations of the audience for this channel, and in particular those of parents. For
these reasons, this content was not appropriately scheduled so as to protect children
and Rule 1.3 was breached.

Rule 1.11

Rule 1.11 states that violence, its after-effects and descriptions of violence, whether
verbal or physical, must be appropriately limited in programmes broadcast before the
watershed, and must also be justified by context.

As described above this sequence contained graphic images, of three men being set
on fire while they appeared to be alive. The poor quality of the footage meant that
some of the detail was obscured and the heads of two of the men were pixellated.
Nonetheless there was sufficient detail to show exactly what the nature of this act of
violence was, and no other measures were taken by the Licensee to limit the impact
of the footage itself other than the presenter referring in commentary to “graphic
footage”. For these reasons the violence in this sequence was not appropriately
limited.

Further Ofcom considered that the broadcast of this violent material was not justified
by the context. The sequence lasted almost 30 seconds in total and was capable of
causing considerable distress to viewers. Although it is important that television news
broadcasters can report and illustrate the news fully, Ofcom’s opinion was that to
achieve this aim Russia Today did not need to show this material in this form and at
this length. To do so was not in keeping with audience expectations for this channel
at this time.

The material therefore breached Rule 1.11.
Rule 2.3

Rule 2.3 states that in applying generally accepted standards broadcasters must
ensure that potentially offensive material is justified by the context. Context is
assessed by reference to factors such as the editorial content, the degree of offence,
and likely audience expectations.

Ofcom first considered whether the material was potentially offensive. As pointed out
in relation to Rule 1.3, broadcasting images showing the moment of death obviously
has the potential to be very disturbing for viewers. Images — as here — of people who
appeared to be burnt alive clearly had the potential to cause considerable offence.
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We next considered whether the material was justified by the context. Ofcom noted
that this programme features breaking news and live coverage, with a perspective
appropriate to the media culture in Russia. The audience for this channel is likely to
be small and self-selecting in the UK. Nonetheless, as already pointed out, the
broadcast of images of people who appeared to be burnt alive was clearly capable of
causing a high level of offence, and so would have exceeded the expectations of the
audience for this channel. We also considered it had the potential to be very
distressing to viewers who came across it unawares at this time. In addition, while
the presenter referred to “graphic footage”, this was not, in Ofcom’s view, an
adequate or explicit warning sufficient to reflect the very strong nature of the material.
The broadcast of this material was not therefore justified by the context and Rule 2.3
was also breached.

We noted the Licensee’s regret that the footage was transmitted and this had
happened contrary to its internal procedures, and that since the incident all editorial
staff had been reminded that those procedures must be followed regardless of the
pressures reporting breaking news. Nonetheless there were clear breaches of Rules
1.3,1.11 and 2.3.

Breaches of Rules 1.3, 1.11 and 2.3
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In Breach

Programming
Desi Radio, 29 July 2013, 14:23

Introduction

Desi Radio is a community radio station providing a service for the Punjabi
community in the west London area. The licence for the service is held by The
Panjabi Centre Limited (“the Licensee”).

A complainant alerted Ofcom to the broadcast of offensive language during a
particular version of the song “Baki Tan Bchaa Ho Gya”. This featured a short
segment of the song “Chronic Break” by Snoop Dogg. This segment contained the
following phrase in English:

“can we have a motherfucking moment of silence?”

Ofcom considered the material raised issues warranting investigation under Rule
1.14 of the Code, which states:

“The most offensive language must not be broadcast...when children are
particularly likely to be listening...”.

We therefore asked the Licensee how the material complied with this rule.
Response

The Licensee said that most of the station’s presenters use music from its database
which has been checked for compliance. However, on this occasion the song in
guestion was played from a CD owned by a new presenter. The Licensee confirmed
that the presenter did not listen to the song in full before playing it on air.

The Licensee believed this was a genuine mistake on the part of the presenter who
would not have deliberately broadcast a song that contained offensive language. It
added that since the incident it has reminded all presenters that music from their own
collection should be fully checked before going to air.

Decision

Under the Communications Act 2003, Ofcom has a statutory duty to set standards for
broadcast content as appear to it best calculated to secure the standards objectives,
one of which is that “persons under the age of eighteen are protected”. This objective
is reflected in Section One of the Code.

Ofcom research on offensive language® notes that the word “fuck” and words derived
from it like “motherfucker” are considered by audiences to be amongst the most
offensive language. Rule 1.14 of the Code states that “the most offensive language
must not be broadcast when children are particularly likely to be listening”. Ofcom’s

! Audience attitudes towards offensive language on television and radio, August 2010
http://stakeholders.ofcom.org.uk/binaries/research/tv-research/offensive-lang.pdf
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Guidance on Offensive language on radio® advises radio broadcasters when
interpreting the phrase “when children are particularly likely to be listening” to “have
particular regard to broadcasting content...between 06:00 and 19:00 at weekends all
year around, and in addition, during the same times from Monday to Fridays during
school holidays.”

Ofcom noted that one of the Licensee’s key commitments® 