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14 September 2017
Julia Snape
Information requests

information.requests@ofcom.org.uk

Freedom of Information: Right to know request
Thank you for your request for information dated 11 August about Ofcom’s Fox/Sky merger
public interest tests and fit and proper decision which we have considered under the
Freedom of Information Act 2000 (‘the FoIA’).
Please find below our response to each of your questions.
1. All information and documentation obtained by Ofcom from 21st Century Fox, with
regard to the proposed merger, between the period of December 1st 2016 and June
20th 2017
I can confirm that we hold information responsive to this question.
It is exempt from disclosure under section 44 of the FoIA which inhibits disclosure of
information if another enactment prohibits it, in this case the Enterprise Act. Section 44 is an
absolute exemption under the Act and does not require a public interest test.1

2. All information and documentation obtained by Ofcom from Sky, with regard to the
proposed merger, between the period of December 1st 2016 and June 20th 2017
I can confirm that we hold information responsive to this question. As noted above we
consider it is exempt from disclosure under Section 44 of the FoIA.2
3. The minutes of all meetings between Sky representatives and representatives of Ofcom in
the period between December 1st 2016 and June 20th 2017

1

We consider it likely that sections 36, 40, 41 and 43 would also apply to some or all of this
information.
2 We consider it likely that sections 36, 40, 41 and 43 would also apply to some or all of this
information.

For the purposes of this response to your request, we have interpreted your question as
intended to be consistent with all your other questions, as referring to meetings that touched
on the proposed merger with Fox. If this interpretation was incorrect, please let us know. (As
you will appreciate, we are the regulator for Sky, which is both a broadcaster and a
telecommunications provider. In order to determine what meetings of any kind took place
between Ofcom and Sky in the period, we would need to carry out a search covering much of
Ofcom. Without having carried out a full scoping exercise, we consider it possible that such a
search would take in excess of 18 hours, since the information is not centrally held and
would involve contacting a very large number of individuals, some of whom may be on leave,
off sick or otherwise unavailable.)
I can confirm that we hold meeting notes between Ofcom and Sky for the period specified.
To the extent that these may be disclosed to you, they are attached.
You will note that we have made substantial redactions to the information concerned.
The vast majority of the redactions have been made by us because the information
contained in the notes is held by us subject to the prohibition on disclosure in Part 9 of the
Enterprise Act 2002 and is therefore exempt from disclosure under section 44 of the FoIA.3
To the extent that information contained in these notes is public, it is available in our
published Report and fit and proper decision.
Some information (the names of some meeting attendees) has been redacted under section
40 of the FoIA which relates to personal information.
We consider the project name we used to be exempt from disclosure pursuant to Section 36
of the FOIA for the reasons set out in Annex B.
4. The minutes of all meetings between 21CF representatives and representatives of Ofcom
in the period between December 1st 2016 and June 20th 2017

For the purposes of this response to your request, we have interpreted your question as
intended to be consistent with all your other questions, as referring to meetings that touched
on the proposed merger with Fox. If this interpretation was incorrect, please let us know.
I can confirm that we hold meeting notes between Ofcom and 21st Century Fox relating to the
proposed merger for the period specified. To the extent that these may be disclosed to you,
they are attached in accordance with the response to question 3 above.
5. In addition to all other information covered under (2) above, full details of, and all
information obtained by Ofcom relating to, the compliance policy put in place by Fox News

3

We consider it likely that sections 36, 41 and 43 would also apply to some or all of this information
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on 15th May 2017 referred to in paragraph 1.12 of Ofcom's Public Interest Test Report
(submitted June 20th 2017)
I can confirm that we hold information responsive to this question. It is exempt from
disclosure under section 44 of the FoIA which inhibits disclosure of information if another
enactment prohibits it, in this case the Enterprise Act. Section 44 is an absolute exemption
under the Act and does not require a public interest test.4
Yours sincerely

Julia Snape

If you are unhappy with the response or level of service you have received in relation to your request from Ofcom, you may ask
for an internal review. If you ask us for an internal review of our decision, it will be treated as a formal complaint and will be
subject to an independent review within Ofcom. We will acknowledge the complaint and inform you of the date by which you
might expect to be told the outcome.
The following outcomes are possible:
• the original decision is upheld; or
• the original decision is reversed or modified.
Timing
If you wish to exercise your right to an internal review you should contact us within two months of the date of this letter.
There is no statutory deadline for undertaking internal reviews and it will depend upon the complexity of the case. However, we
aim to conclude all such reviews within 20 working days, and up to 40 working days in exceptional cases. We will keep you
informed of the progress of any such review. If you wish to request an internal review, you should contact:
Steve Gettings
The Secretary to the Corporation
Ofcom
Riverside House
2a Southwark Bridge Road
London SE1 9HA
If you are not content with the outcome of the internal review, you have the right to apply directly to the Information
Commissioner for a decision. The Information Commissioner can be contacted at:
Information Commissioner’s Office
Wycliffe House
Water Lane
Wilmslow
Cheshire
SK9 5AF

4

We consider it likely that sections 36, 40, 41 and 43 would also apply to some or all of this
information.
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Annex A

Freedom of Information: Right to know request
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Section 36 exemption

A part of the information you requested, specifically the internal code name Ofcom used for a
project is being withheld as it falls under the exemption in section 36 of the Freedom of
Information Act.
I am a "qualified person" as defined in section 36(2) of the Freedom of Information Act 2000
and duly authorised by a Minister of the Crown for the purposes of that section. In my
reasonable opinion, disclosure of the information requested would, or would be likely to,
prejudice the effective conduct of public affairs.
Also, in applying this exemption I have had to balance the public interest in withholding the
information against the public interest in disclosing the information.
I have set out in Annex B the exemption in full, as well as the factors I considered when
deciding where the public interest lay in relation to the information concerned.
If you have any queries about this letter, please contact information.requests@ofcom.org.uk.

Signed ..............................................

Date..................................................................

Secretary to the Corporation
Ofcom

Annex B – application of the section 36 exemption to Ofcom’s internal project names
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Section 36: Prejudice to Effective Conduct Of Public Affairs
Section 36 exempts information whose disclosure would, or would be likely to, have any of
the following effects:
• inhibit the free and frank provision of advice,
• inhibit the free and frank exchange of views for the purposes of deliberation; or
• prejudice the effective conduct of public affairs.
Key points:
•

Section 36 can only be used if, in the reasonable view of a "qualified person",
disclosure of the requested information would have one of the specified effects.

•

The application of section 36 is subject to a public interest balance.
Factors for disclosure

•

The desirability of Ofcom being
seen to be transparent.

Factors for withholding
•

The disclosure of Ofcom’s internal
project code names may facilitate the
efforts of those seeking to hack
confidential information.

•

The information concerned is merely a
word, which does not provide any
information relevant to Ofcom’s
reasoning or facilitate public debate.

Reasons why public interest favours withholding information
The risk that disclosure of information may facilitate the efforts of those seeking to hack
confidential information outweighs the public interest in Ofcom being seen to be transparent
where the information concerned will not provide any information relevant to Ofcom’s
reasoning or facilitate public debate.
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