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1. Ofcom should delay the auction 

 

Hutchison 3G UK Limited (“Three”) sets out below its response to Ofcom’s 

statement and consultation on Public Sector Spectrum Release: Award of the 

2.3 GHz and 3.4 GHz spectrum bands (the “Consultation”).   

 

Ofcom is seeking views of stakeholders on inter alia the option of withholding 

around 60 MHz of the available spectrum in the 2.3GHz and 3.4 GHz auction 

(“Auction”). Under this option it would proceed with the remainder of the 

available spectrum in the 2015/16 financial year, but wait to award the withheld 

spectrum at a later date, “in light of market conditions”.  It refers to the proposed 

acquisitions of EE by BT Group Plc (BT/EE) and of O2 by Hutchison Whampoa 

(Three/O2) as the potential changes to the UK mobile market, and notes that 

there are a number of uncertainties as a result of these proposed acquisitions. 

 

Ofcom considers that withholding some of the spectrum from the 2.3 and 3.4 

GHz award may be preferable to the alternative of (i) delaying the whole Auction 

until the market conditions are clearer or (ii) proceeding with an auction of all of 

the available spectrum regardless.  

 

There is currently a significant spectrum imbalance in the UK, with Three 

carrying approximately [] of all data traffic but holding only 12% of the 

spectrum. Three is spectrum constrained and becoming increasingly so.  
 

Three therefore has a strong interest in ensuring that the Auction goes ahead as 

soon as possible but firmly believes that it should be delayed for a short period 

until after the European Commission’s decision on the Three/O2 acquisition. 

The delay would only be for a period of a few months and as such would be the 

more proportionate and appropriate way to proceed. 

 

If Ofcom rejects this short delay then it is imperative that spectrum caps be 

imposed to mitigate (to the extent possible) the prospect of increasing the 

spectrum asymmetry. If there are no spectrum caps, the outcome of the Auction 

will be detrimental to competition and consumers because it will further 

exacerbate the existing (and very significant) asymmetry in spectrum holdings. 

This will also be true if the Auction proceeds after approval of the O2 acquisition 

and Three anticipates that spectrum caps will remain necessary in that situation. 

 

The following bullets summarise the basis for Three’s position, which is set out 

in more detail in the sections that follow.  

 
An auction soon after the European Commission’s decision on the 

Three/O2 acquisition will maximise the long-term efficiency of spectrum 

use 

 

 The delay involved in waiting for certainty on the Three/O2 acquisition is 
far less than Ofcom suggests and would only be a few months. 
 

 A short delay of a few months will have little or no impact on use of the 
spectrum to be auctioned given the status of the two bands involved. 
 

 Proceeding with an auction before there is certainty on the Three/O2 

acquisition will result in an inefficient auction, and increase the risk of 

worsening an already very asymmetric distribution of spectrum to the 

disadvantage of competition and consumers. 
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 Ofcom should follow the lead of the regulators in Austria and Denmark, 

which concluded that spectrum auctions should not proceed until after 

the European Commission had issued its decisions on the mobile 

mergers in those countries. 

 

 Ofcom has not considered the scope for inefficiency that would result 
from allocating spectrum in the same band in two unrelated processes. 

 

Support for Three’s position in relation to efficiency of spectrum allocation in this 

case is provided in Section 2. 

 

Competition measures are essential and withholding spectrum is not a 

substitute for spectrum caps 

 

 Competition measures are essential for ensuring the incentive and ability 
of existing mobile operators to compete by preventing an increase in the 
asymmetry of spectrum holdings in the UK.  
 

 The possible BT/EE and Three/O2 acquisitions do not remove the risk of 
the Auction increasing spectrum asymmetries and might even make it 
worse.  

 

 Spectrum caps are the best option for promoting competition 

 

 The proposal to withhold spectrum is a poor alternative to an auction 
with caps.  

 

 It would not be appropriate to withhold spectrum as an attempt to 
remedy any issues arising from the Three/O2 acquisition.   

 

Support for this position is provided in Section 3. 

Proceeding with the Auction without any spectrum caps, and before there 

is certainty on the Three/O2 acquisition, would risk legal challenge 

 

 The Consultation is defective because it provides insufficient information 

on what is proposed, does not provide sufficient explanation for Ofcom’s 

change of position and was conducted too quickly. Ofcom needs to 

consult further. 

 

 Proceeding before there is certainty on the acquisitions, especially if 

there are no spectrum caps, will risk challenge on the grounds that there 

has been insufficient consultation, it would cut across the merger 

reviews and risks inefficient allocation and use of spectrum. 

 

These points are discussed in more detail in Section 4. 
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2. An auction soon after the European 

Commission’s decision on the Three/O2 

acquisition will maximise the long-term 

efficiency of spectrum use  
 
Ofcom indicates that it does not know at this stage whether it will be more 

appropriate to delay the Auction or proceed with an award of all available 

spectrum but says “it remains our intention to award (at least) the bulk of the 2.3 

and 3.4 GHz frequencies as planned” (paragraph 3.13). 

Three considers that it would be a mistake to auction any of the spectrum before 

there is regulatory certainty on the Three/O2 acquisition. Ofcom’s analysis 

overstates the extent and risks of delay and under-estimates the adverse 

consequences of rushing the Auction.  

The delay involved in waiting for certainty on the Three/O2 acquisition is far less 

than Ofcom suggests and would only be a few months 

Ofcom states in its Consultation that completion of the merger transactions – if 

approved – may take until the second half of 2016 (paragraph 3.5). The 

implication is that waiting for the mergers will drag out the Auction until then or 

later. 

 

In fact, however, the important point for present purposes is when there will be 

regulatory certainty on the mergers. Formal completion of the transactions is far 

less important, both for the parties and for Ofcom, than knowledge of whether or 

not the transactions will be allowed to proceed. This information will be available 

at the point at which the relevant competition authority reaches a decision on 

each of the mergers. 

 

The CMA will be required to reach its decision on the BT/EE merger by 23 

November 2015 (or 18 January 2016 if the CMA extends the deadline by the 

maximum 8 weeks permitted). 

 

[] 
 

It is possible for Ofcom to continue with its preparation for the Auction whilst the 

merger reviews are ongoing, including through the issue of an Information 

Memorandum and draft Auction Rules. Insofar as may be thought relevant 

and/or necessary, Ofcom can present alternative positions on the spectrum to 

be auctioned and/or the competition measures to be implemented depending on 

the possible merger outcomes.  In the circumstances, the Auction could proceed 

within a few months of the last of the merger decisions. 

 

On a realistic worst case scenario, Ofcom could proceed with the Auction before 

the end of May 2016.  This compares to Ofcom’s last stated objective of trying 

to complete the Auction before the end of its 2015/16 financial year (i.e. end of 

March 2016). It is difficult to see how Ofcom could in any event be in a position 

much before March 2016 to start the Auction, given the steps that still need to 

be taken in order to prepare and run an auction. The fact it needs to conduct 
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further consultation – as discussed below – also makes an earlier date 

unrealistic.   

 

As such, Ofcom is looking at no more than a few months’ delay to be able to 

proceed with the benefit of clarity on the market situation. This is hardly 

unreasonable and much more proportionate than rushing ahead with an 

alternative that is not tried and tested and risks exacerbating the existing 

spectrum imbalance. 

 

A short delay of a few months will have little or no impact on use of the 

spectrum to be auctioned given the status of the two bands involved 

 

In general terms, Three agrees that it is important to make additional spectrum 

available for mobile operators as soon as possible. [] but a short delay to the 

proposed Auction will not, however, make any material difference to any of the 

MNOs. 

 
Ofcom itself has recognised that the 3.4 GHz band is at an early stage in its 
device eco-system development,1 setting out in its November consultation that  

“we now expect there to be a reasonable selection of user devices that use this 

band in the medium term”(emphasis added).2 In fact, the 3.4 GHz band is 

unlikely to be used before 2017 at the earliest and, even then, there will be very 

few subscribers with mobile devices capable of using the band. 

 

Whilst the device eco-system for the 2.3 GHz band is more advanced than for 

the 3.4 GHz band, it is still some way behind 2.6 GHz FDD. We set out below 

Three’s internal forecast of expected penetration of devices supporting each 

band in Three’s customer base: 

 

[] 
 

In short, even the 2.3 GHz band is not going to have much impact in the short-

term. A two-month delay at this stage in the development of the device eco-

system will have negligible impact. 
 

[] 
 

 

_______________________________________________________________
________ 
1
Ofcom (November 2014), Public Sector Spectrum Release: Award of the 2.3 GHz and 3.4 GHz bands, paragraphs  6.168, 

7.10 and 7.57 
2
Ofcom (November 2014), Public Sector Spectrum Release: Award of the 2.3 GHz and 3.4 GHz bands,  paragraph 7.58 
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Proceeding with an auction before there is certainty on the Three/O2 acquisition 

will result in an inefficient auction and increase the risk of worsening an already 

very asymmetric distribution of spectrum to the disadvantage of competition and 

consumers 

 

Three agrees with Ofcom’s conclusion in its November 2014 consultation that 

highly asymmetric spectrum holdings are likely to harm consumers and 

competition because: 

 

“Operators with low spectrum shares will tend to have higher marginal 

costs of adding capacity than operators with high spectrum shares. This 

is because they will tend to need to build more sites to increase 

capacity”.3 

 

Facing higher marginal costs of additional capacity makes it difficult for 

operators with insufficient spectrum holdings to compete. 

 

Currently there is a very substantial asymmetry in spectrum allocation in the UK. 

This is the result of a number of different factors, including refarming of 900 

MHz and 1800 MHz spectrum that was acquired without competition and the 

merger between Orange and T-Mobile. 

 

Three was not able to narrow the spectrum asymmetry in the “4G auction” of 

800 MHz and 2.6 GHz spectrum in 2013. Three was successful only in acquiring 

the 2x5MHz of 800MHz reserved by Ofcom for a fourth national operator at the 

reserve price, which constituted only 4% of the spectrum available in the 

Auction.  Three was not able to obtain any high frequency spectrum. Figure 4 

below illustrates Three’s lack of success in the 4G auction relative to its 

competitors.   

 

_______________________________________________________________
________ 
3
 Ofcom, Consultation, para 7.43, page 59. 
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Figure 4: 2013 4G Spectrum Auction outcome (Source: Three) 

 

[] Three did bid for larger packages than were reserved by Ofcom (e.g. on 2 x 

5 MHz of 800 MHz and 2 x 10 MHz of 2.6 GHz), but was outbid by the other 

bidders for spectrum above the amount reserved for it: 

 In the auction, EE submitted a number of bids taking it up to the total 

spectrum “cap” (2 x 105 MHz) imposed by Ofcom. EE won 2 x 40 MHz of 

additional spectrum, the maximum it could acquire.  Vodafone also bid 

aggressively and won 2 x 42.5 MHz of additional spectrum.  O2 won 2 x 

10MHz of 800 MHz spectrum and no additional high frequency 

spectrum.  

 [] 

 
[] 

The outcome of the UK 4G auction is entirely consistent with outcomes in other 

EU countries, where the smallest mobile operators have consistently struggled 

to obtain sufficient spectrum due to their smaller customer bases or strategic 

bidding by the larger operators. 

By contrast, the largest operators in those auctions have tended to bid up to 

their spectrum caps in order to increase spectrum asymmetries.   

 

While it is difficult to establish conclusively whether these outcomes are due to 

strategic bidding or to larger operators being able to monetise their spectrum 

investments over more customers, the fact remains that smaller operators are 



 

 

An auction soon after the European Commission’s decision on the Three/O2 acquisition will 
maximise the long-term efficiency of spectrum use continued 

 
 
 
 
 
 
 
 
 
 
 
 

 

Three’s response to Ofcom’s consultation on Public Sector Spectrum Release: Award of the 2.3 and 3.4 GHz spectrum bands Non-confidential 8 

4130-8427-8018, v. 1 

usually outbid by larger operators in spectrum auctions where this is a 

permissible outcome. 

For instance, in 10 out of 15 recent EU auctions
4
 the largest operator bid up to 

the cap set by the regulator. In 9 out of 15 countries, the top operator has 

increased its share of spectrum despite the spectrum caps set in all countries 

and spectrum reservations for small operators in some countries. These 

examples demonstrate that large operators tend to acquire disproportionately 

more spectrum than smaller rivals, resulting in more asymmetric spectrum 

allocations even in the presence of spectrum caps and spectrum reservations 

(but particularly in their absence).  

Figure 5. Operators’ shares of spectrum pre- and post-auction in Europe 
(Source: Three) 

 

 

[] 
 

Ofcom has argued in the past that uncertainty about market developments is not 

a good reason for delaying an auction because there are always uncertainties 

and there is never a perfect time for an auction. Three acknowledges that there 

are always some uncertainties but the current position is of an entirely different 

character to the sort of situation considered previously. Moreover, it is clear that 

_______________________________________________________________
________ 
4
  In two auctions, the incumbent operators were not allowed to bid at all. 

Country Operator
Market share - 

Revenue

Spectrum share 

- pre auction

Spectrum share 

- post auction
Spectrum caps/ reserved

Telekom Austria 46% 36% 43% Binding cap: 70MHz overall 

Top 2 74% 64% 70%

T-Mobile 38% 35% 34%

Top 2
73% 67% 66%

TDC 38% 27% 25% Not allowed to bid, spectrum reserved for Hutch

Top 2 65% 57% 54%

Vodafone 37% 23% 26% Binding cap: 2x10 MHz in 800 MHz band

Top 2 71% 46% 52%

Cosmote 46% 35% 39% Binding cap: 2x15 MHz of 900 MHz spectrum post-auction

Top 2 80% 73% 77%

Vodafone 48% 29% 30% Binding cap: 2x20 MHz of sub-1GHz spectrum

Top 2 78% 59% 55%
Vodafone 41% 28% 27%

Top 2 73% 57% 54%
KPN 41% 28% 29% Reserved spectrum (2x10MHz in 800MHz band) won by Tele2

Top 2 75% 47% 53%
Telenor 53% 49% 43%

Top 2
79% 86% 78%

Vodafone 44% 33% 38%

Top 2

82% 67% 69%

Orange 40% 30% 30% Binding cap: 2x20 MHz of sub 1-GHz spectrum

Top 2 79% 60% 60%

Movistar 44% 33% 29% Not allowed to bid for 1800MHz

Top 2 79% 64% 60%

TeliaSonera
40% 22% 29%

Binding cap: 2x10 MHz for all bidders on spectrum won in the 

auction

Top 2 65% 46% 52%

Swisscom 55% 32% 44%

Top 2 78% 66% 72%

EE 34% 39% 36% Binding cap: Overall 2 x 105 MHz

Top 2 62% 62% 64%

All spectrum reauctioned as licenses were ending

Binding caps: 2x10 MHz in 800 MHz band

2x23MHz in 1800MHz band (including existing holdings)

Reserved spectrum for new entrants: 2x15.8MHz in 800 MHz 

Sweden

Switzerland

Ireland

Reserved spectrum (2x5 MHz in 900 MHz band and 2x10 MHz 

in 1800 MHz band) likely to be assigned to H3G in the future

Binding caps: 2x10 MHz on spectrum won in 800 MHz band

2x15.2MHz on all holdings in 900 MHz band

2x20 MHz on all holdings in 1800 MHz band

Binding caps: 2x10 MHz on spectrum won in 800 MHz band

2x5 MHz on spectrum won in 900 MHz band for incumbents

2x20 MHz on total holdings across sub-1GHz bands from 30 

June 2015

Austria

Czech Republic

Denmark

Germany

Greece

United Kingdom

Italy

Netherlands

Norway

Portugal

Romania

Spain
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the uncertainty will disappear within a foreseeable and short timescale. A short 

delay to reduce uncertainty is consequently appropriate. 

 

Ofcom should follow the lead of the regulators in Austria and Denmark, which 

postponed planned spectrum auctions until after the European Commission had 

issued its decisions on the mobile mergers in those countries 

 

The situation faced by Ofcom is not a unique one. It has, in fact, occurred before 

in both Austria and Denmark. 

 

In Austria, the regulator (the Telekom-Control-Commission or TKK) had decided 

on 19 September 2011 to auction the 800, 900 and 1800 MHz bands in 

September 2012. On 3 February 2012, it was announced that Hutchison’s 

subsidiary in Austria was to acquire Orange Austria and Telekom Austria would 

acquire Orange Austria’s discount mobile operator YESSS! Telekommunikation. 

On 23 April 2012, the TKK decided to postpone the auction because of the 

pending acquisitions even though it had completed all preparatory steps and 

was ready to proceed with the auction as planned. The TKK was concerned that 

there could be negative effects on competition if the auction continued whilst 

decisions on the acquisitions were pending. It also wanted to retain the 

possibility of adapting the terms of the auction procedure and/or terms of 

frequency usage in the light of the decisions on the acquisitions.5 

The views of the regulator in Denmark were as follows: 

 

“…it is important for the process regarding the 1800 MHz auction to 

await the result of the European Commission decision regarding the 

merger between Telia and Telenor and any conditions to the decision in 

that respect. The consequence of this may have an effect on both the 

time schedule for the preparation of the 1800 MHz auction and the 

auction design depending on which conditions the European 

Commission’s decision contains.”6 

 

Three considers that the regulators in Austria and Denmark took a sensible 

approach in acknowledging that pending acquisitions could have a significant 

impact on the proposed auctions and that they should be delayed accordingly. 

Ofcom ought to do the same. 

 

Ofcom has not considered the scope for inefficiency that would result from 

allocating spectrum in the same band in two unrelated processes 

 

Two important characteristics of the available spectrum are that: 

 

_______________________________________________________________
________ 
5
 See TKK press release of 23 April 2012 available at https://www.rtr.at/en/pr/PI23042012TK.  

6
 “Annex 1 – Task Description (Regarding consulting services and auction software in connection with the 1800 MHz auction)”, 

an annex to “”Tender instructions - Consultancy service and auction software in connection with the 1800 MHz auction” 
(Danish Business Authority, 23 March 2015, Case no. 2015-2800), page 7. 

https://www.rtr.at/en/pr/PI23042012TK
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 Within a band, blocks of spectrum of a given size are essentially the 

same, where differences in value of different frequency blocks are 

sufficiently small to defer their consideration to a follow-up process after 

the main auction. 

 

 Spectrum in the 2.3 GHz and 3.4 GHz bands is not directly substitutable, 

on account of the differing levels of ecosystem development and 

different propagation characteristics of these bands.  However, there will 

likely be some sets of relative prices at which at least some bidders will 

be willing to transfer their demand from spectrum in one band to the 

other.  

 

In economic terms, this means that lots of spectrum within a band are close 

substitutes for one another, and lots in the 2.3 GHz and 3.4 GHz bands may be 

substitutes for one another for at least some bidders at some sets of prices. 

 

This has a significant implication for auction design: 

 

 In the presence of substitutes, each bidder benefits from being able to 

select its preferred package of spectrum to bid for based on actual prices 

for each type of substitute observed in the auction. This is important for 

efficiency of the auction outcome - where there is uncertainty about the 

likely price of spectrum and the relative price of spectrum in different 

bands, observation of prices helps to ensure that bidders are bidding on 

what they want most given these prices.  This in turn ensures that the 

award of lots to bidders based on what they were bidding for when 

demand could be met by supply is efficient. 

 

 Splitting the award of substitutable spectrum into multiple awards 

requires each bidder to select its preferred number of lots in an award 

within each band based on prices it observes in one award and 

expectations about prices in subsequent awards.  Where a bidder gets 

these expectations wrong, it may end up winning a package of spectrum 

across awards that is not its most preferred package given actual prices.  

This causes inefficiency of allocation of the underlying spectrum.  

 

Turning to the current award, the proposal to withhold some spectrum from a 

‘main award’ is a classic example of substitutable spectrum being allocated 

across multiple awards and suffers from a significant risk of inefficient allocation 

of spectrum as a result.  Were this to occur, given the proposed duration of 

licences (i.e. indefinite licence with an initial term of 20 years), the cost of such a 

misallocation of spectrum is likely to be large. 

 

Further, the likelihood and associated cost of an inefficient allocation is 

increased dramatically by the particulars of the award currently proposed: 
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 As Ofcom has noted in its current Consultation, there is demand for this 

spectrum now.7 However, if it proceeds with an auction of only some of 

the available spectrum and withholds the remainder until a later date), 

this is likely to increase the price of spectrum that is made available in 

this first stage.  The expectation of this may distort bidders’ demand for 

different packages of spectrum in ways that are not related to the value 

of the uses that they may make of the spectrum were they to win it. This 

issue of artificial scarcity and inflated prices would be exacerbated if any 

2.3 GHz spectrum were withheld given the limited amount of spectrum 

available in this band.   

 

 On the other hand, by proposing to release the withheld spectrum ‘when 

market conditions are more certain’, bidders may be forced to express 

their full demand in the first auction: 

 

 The timing for a second award is far too vague for spectrum 

planning purposes and what might constitute meeting these 

conditions, triggering its release, is uncertain and arbitrary.   

 

 Awards take a significant amount of time from the decision to 

award spectrum to the time of the award itself. 

 

 There is the possibility of other events acting to delay any 

planned award of withheld spectrum. For example, the UK 2.6 

GHz auction was weeks away from being implemented in 2008 

but, owing to various developments, was not awarded until 2013 

in an auction alongside 800 MHz spectrum. 

In short, expecting that all bidders will be able to create reasonable expectations 

about relative prices, for spectrum in different bands and across different 

auctions, and bid accordingly is not realistic, and the resulting cost to spectrum 

efficiency is likely to be large and long-lasting.  

 

_______________________________________________________________
________ 
7
 Paragraph 3.7 of the consultation. 
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3. Competition measures are essential and 

withholding spectrum is no substitute for 

spectrum caps 

 

Three’s strong view is that the Auction should be delayed for a few months to 

await regulatory certainty on the mergers but if Ofcom decides not to delay the 

Auction, it would be wrong of Ofcom to withhold spectrum instead of imposing 

spectrum caps. Competition measures are essential and withholding spectrum 

cannot be an effective substitute for a spectrum cap for the reasons set out 

below. 

 

For the avoidance of doubt, Three also anticipates that spectrum caps will 

remain necessary even if the Auction proceeds after a decision on the O2 

acquisition. Existing holdings are so asymmetric that it will not be appropriate to 

allow EE/BT to acquire all the spectrum on offer. 

 

Competition measures are essential for ensuring the incentive and ability of 

existing mobile operators to compete by preventing an increase in the 

asymmetry of spectrum holdings in the UK  

 

As already noted, Three agrees with Ofcom’s conclusion in the November 

consultation that highly asymmetric spectrum holdings are likely to harm 

consumers and competition. Ofcom recognised that 

 

“… the reason that an operator has a small spectrum share may be due 

to strategic investment by rivals in the auction. In this case, it may be 

unable to obtain additional spectrum and end up with such a small share 

that it is too expensive for it to expand its network in order to compete 

effectively.”8 

 

This threat of strategic investment in spectrum to limit competition in 

downstream markets is very real. The effects of strategic investment can be 

seen both in instances where competition measures have not been 

implemented and where the measures implemented were too permissive.  

Given that new spectrum is made available to prospective users very 

infrequently, the consequences of material spectrum asymmetries resulting from 

insufficient competition measures can be substantial and long-lasting.  In 

contrast, appropriate spectrum caps in auctions making large amounts of 

spectrum available can effectively trade off the efficiency of the auction outcome 

and the need to protect competition through ensuring against unambiguously 

harmful spectrum asymmetries.  

 

As noted in the last section, there are indications that EE already engaged in 

strategic bidding in the 4G auction in 2013. If correct, then it would certainly 

seem to increase the risk of it happening again in the Auction.  The factors that 

made strategic bidding attractive for EE in 2013 still exist today. 

 

Looking beyond the UK, examples of auctions that illustrate the points above 

include some recent ones conducted in the United States and Austria. Three 

already discussed the US auctions in its response to the November consultation 

_______________________________________________________________
________ 
8
 Ofcom, Consultation, para. 7.42, page 59 
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(pages 8 to 10) and we refer again to the discussion there. Our analysis of the 

Austrian auction follows below. 

 
Case study: Austria 
 
An award of frequencies including spectrum in the 800 MHz, 900 MHz and 1800 
MHz bands was conducted in Austria in 2013.  There were three MNOs in the 
market at the time.  The regulator, RTR, set bidding eligibility for the auction of 2 
points for a 2x5 MHz block of sub-1 GHz spectrum and one point for 1800 MHz 
spectrum.  The total eligibility associated with the spectrum made available was 
41 points. At the time, the sub-1 GHz spectrum made available represented the 
entire supply of sub-1 GHz spectrum until the 700 MHz band becomes available 
(a lag of at least 7 years), and 1800 MHz spectrum had (and continues to have) 
the most well-developed ecosystem for 4G. Individual bidders in the auction 
were limited to bidding on spectrum with associated eligibility of 21 points and a 
maximum of 2x35MHz across the sub-1GHz bands. 
 
The auction resulted in a highly asymmetric distribution of some of the most 
desirable radio frequencies, as seen below, with the largest operator, A1, 
winning 50% of the available spectrum. 
 
 

Table 1: Outcome of the Austrian 800 MHz, 900 MHz and 1800 MHz 
auction 

 

Band A1 T-Mobile Three 

800 MHz 2x20 MHz 2x10 MHz - 

900 MHz 2x15 MHz 2x15 MHz 2x5 MHz 

1800 MHz 2x35 MHz 2x20 MHz 2x20 MHz 

Source: RTR Austria 
 
Following the auction, the owner of A1, Telekom Austria said that it had 
acquired “unique strategic advantages”,9 with Telekom Austria setting out in its 
post-auction presentation that it had secured: 

 
 Premium provider position via the fastest network with the highest 

capacity secured for 20 years; 
 

 67% share of the particularly valuable 800 MHz low frequency spectrum; 
and 
 

 A market outcome where viability of a mass market mobile virtual 
network operators (MVNO) was substantially reduced.10 

 

_______________________________________________________________
________ 
9
 http://telecoms.com/190592/austrian-spectrum-auction-comes-under-fire/ 

10
 http://cdn1.telekomaustria.com/final/de/media/pdf/TKA_acquires_austrian_spectrum_Presentation.pdf 



 

 

Competition measures are essential and withholding spectrum is no substitute for spectrum 
caps continued 

 
 
 
 
 
 
 
 
 
 
 
 

 

Three’s response to Ofcom’s consultation on Public Sector Spectrum Release: Award of the 2.3 and 3.4 GHz spectrum bands Non-confidential 14 

4130-8427-8018, v. 1 

This clearly demonstrates that where the potential exists for strategic bidding to 

hinder the ability of rivals to compete, bidders can and will do so where auction 

rules permit this behaviour. 

 

The Austrian auction also demonstrates that measures to prevent damaging 

spectrum asymmetries may well remain necessary even after consolidation in 

the market. Three anticipates that the same will be true in the UK given the 

existing very severe asymmetries in spectrum holdings. 
 

The possible BT/EE and Three/O2 acquisitions do not remove the risk of the 

Auction increasing spectrum asymmetries and might even make it worse 

It is important to consider in more concrete terms what the factual position could 

be at the time of the Auction. As already noted, the BT/EE merger decision will 

almost certainly have been made before the Auction starts as the final deadline 

for a CMA decision is 23 November 2015 (or 18 January 2016 if the CMA 

extends the deadline by the maximum 8 weeks permitted). BT/EE might also 

have been able to acquire 1400 MHz spectrum from Qualcomm before the 

Auction. 

 

By contrast, it is very likely that a decision will still be pending if Ofcom does not 

delay the Auction and proceeds in line with the timing previously proposed (in 

the financial year 2015/16). So long as there is no decision, Three and O2 will 

each have to bid on the assumption that they will remain separate, independent 

entities (with all the disadvantages that implies – as already discussed in section 

2).  

 

The net result is that in most scenarios there is at least the same risk of 

spectrum asymmetry following the Auction as there was before the proposed 

acquisitions were announced. The following table shows the holdings that could 

result if a merged BT/EE entity acquired all of the available spectrum in an 

auction where 60 MHz of 3.4 GHz spectrum was withheld (and where it had 

previously acquired Qualcomm’s 1400 MHz spectrum). 
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 BT/EE Voda 

fone 

Telefonic

a O2 

Three UK Broad 

band 

800 MHz 2x5 MHz 2x10 MHz 2x10 MHz 2x5 MHz - 

900 MHz  2x17.4 

MHz 

2x17.4 

MHz 

- - 

1400 MHz 40 MHz - - - - 

1800 MHz 2x45 MHz 2x5.8 MHz 2x5.8 MHz 2x15 MHz - 

2.1 GHz11 2x20 MHz 2x14.8 

MHz 

2x10 MHz 2x14.75 

MHz 

- 

2.3 GHz 40 MHz - - - - 

2.6 GHz 

paired 

2x50 MHz 2x20 MHz - - - 

2.6 GHz 

unpaired12 

15 MHz 20 MHz - - - 

3.4 GHz 90 MHz - - - 2x20 MHz 

      

Total  425 MHz 

(54.7%) 

156 MHz 

(20%) 

86.4 MHz 

(11.1%) 

69.5 MHz 

(8.9%) 

40 MHz 

(5.1%) 

 

This simple table arguably understates the resulting asymmetries since it 

ignores how the bands vary in value. It also ignores the fact that a combined 

BT/EE entity would have other advantages beyond those enjoyed by the other 

MNOs (or by EE in its current state). 

 

It will be apparent from this table that BT/EE could end up with more than half of 

the relevant spectrum if there is an unconstrained auction, even if 60 MHz of 

spectrum is withheld. This would represent a material asymmetry even if Three 

and O2’s holdings were combined (i.e. assuming the O2 acquisition were 

allowed to proceed). If, however, the O2 acquisition were not allowed to proceed 

it would result in an asymmetry that is even greater than that which, in 

November 2014, caused Ofcom sufficient concern that it was minded to impose 

a spectrum cap. 

 
It is not at all clear to Three why Ofcom is now less concerned about that 

possible asymmetry yet it must be since the alternative proposal of withholding 

60 MHz of (presumably) 3.4 GHz spectrum does not achieve anything like the 

same result as the spectrum cap originally proposed by Ofcom. Under Ofcom’s 

preferred spectrum cap, the worst case scenario was that EE might hold 37% of 

relevant spectrum. By contrast, if 60 MHz of paired spectrum were withheld and 

awarded to others later, and BT/EE were to be unconstrained in its bidding for 

_______________________________________________________________
________ 
11

 Excludes unpaired 2.1 GHz spectrum as per Ofcom’s approach set out in paragraph 7.65 of the November consultation. 
12

 Excludes restricted spectrum as per Ofcom’s approach set out in footnote 82 of the November consultation. 
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Qualcomm’s spectrum, BT/EE could still hold 54.7% of relevant spectrum or 115 

MHz of spectrum more than under Ofcom’s previously preferred approach13. 

 

Spectrum caps are the best option for promoting competition  

Spectrum caps in auctions are widely recognised as a way of preventing risk to 

downstream competition as: 

 

“ …part of the willingness to pay for the incumbent in the auction comes 

from the value of deterring new entry, which is bad for overall 

efficiency…If a regulator decides that it is better to avoid creating a 

monopoly, then all that is required is a spectrum cap limiting each bidder 

to a maximum quantity of spectrum”14. 

 

Spectrum caps have a number of clear advantages:  

 

 Spectrum caps are simple to understand and simple to implement –

spectrum caps simply set a maximum limit on the amount of spectrum 

that each bidder can win.  This means that analysing the constraints that 

this competition constraint places on a bidder and its rivals, individually 

and collectively, is straightforward. Given their simplicity, spectrum caps 

are unlikely to increase the complexity of either the auction rules or the 

bid decisions faced by bidders within a given auction. 

 

 Spectrum caps are often used in spectrum auctions for constraining 

competition to outcomes that do not hinder downstream competition. 

This means that in setting the level of the spectrum cap to achieve an 

acceptable outcome under a given set of conditions, there is often 

precedent for doing so that can be relied upon for guidance.  

 

 Spectrum caps are inherently flexible – a cap can be set for spectrum in 

one or a combination of bands; multiple caps can be set for different 

spectrum bands to reflect different competition concerns; and caps can 

be adjusted to reflect the level of competition for the spectrum available 

at application. Caps can also be easily used alongside other competition 

measures. 

 

 Spectrum caps ensure against asymmetry of spectrum holdings both by 

individual bidders and by small groups of bidders.  

 

 Spectrum caps can be set at an appropriate level to achieve their 

objective of avoiding asymmetries of spectrum that are harmful to 

competition and at a relatively low cost to auction efficiency.  For 

_______________________________________________________________
________ 
13

 Paragraph 7.118 of the November Consultation indicates that Ofcom’s preferred cap would prevent an operator holding 
more than 310 MHz of relevant spectrum. 
14

 P. Crampton et al. “Using Spectrum Auctions to Enhance Competition in Wireless Services”, Journal of Law and 
Economics, vol. 54 (November 2011) 
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example, if a regulator wished to reserve spectrum for an entrant in 

order to encourage participation in an auction: 

 

o To promote entry, spectrum caps can be set at a level that 

ensures that existing operators cannot win all the spectrum, or an 

equivalent amount of spectrum can be reserved for an entrant; 

but 

 

o Spectrum caps can be increased in the event that an entrant 

does not participate; in contrast, once an auction is ongoing 

reserved spectrum will go unsold if entrants do not participate.    

Whilst other competition measures may have an important role to play in 

particular circumstances, spectrum caps are often a good alternative and are 

the best alternative of the options considered in relation to the Auction. 

 

Of course, there can be different types of spectrum cap. Three set out in its 

response to the November consultation its views on what cap would be most 

appropriate in relation to the Auction. Without repeating what was said in that 

response, Three remains of the view that the most appropriate caps would be 

ones that distinguish between spectrum above and below 3 GHz in spectrum. 

As already discussed elsewhere in this response, there is a material difference 

between 3.4 GHz spectrum and that available in other bands. The imperative for 

long-term efficiency and, consequently, the promotion of effective competition 

ought to be to ensure that there are not even more asymmetric holdings of sub-

3 GHz spectrum than exist at the present time. 

 

The proposal to withhold some spectrum is a poor alternative to an auction with 

caps   

 

Three is limited in the assessment it can make of the proposal to withhold 

spectrum because Ofcom has given very little information about what it has in 

mind. The shortcomings in this respect are discussed further in Section 4, 

below. 

 

What we can say, though, is that withholding 60 MHz of spectrum would allow 

EE/BT to accumulate a much larger holding of spectrum than if Ofcom imposed 

either the spectrum cap it was previously minded to impose (310 MHz) or the 

lower cap that Three proposed in its response to the November consultation. 

This has been discussed above. 

 

It may be that Ofcom is less focused on the size of the largest spectrum holding 

than on the size of the smallest or the difference between the two. It may have 

in mind that a combination of Three’s and O2’s holdings would take it (just) 

above the 10-15% of total spectrum range that it previously considered the 

minimum for viability. The problem with this approach, however, is that if Ofcom 

holds the Auction before the outcome of the O2 merger review, it will not know 

whether Three and O2 will merge or remain separate. Withholding spectrum 
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rather than imposing a cap runs the risk that Ofcom will be left with two MNOs 

with less than 15% of available spectrum. 

 

Further, it is not clear why Ofcom’s concern should only be with the size of the 

smallest holding or the disparity between smallest and largest.  Even if the 

asymmetry were to be narrowed, spectrum hoarding by one party will still tend 

to result in less efficient use of spectrum.  It is notable that the concern of the 

European legislature in relation to spectrum has not been so much about 

ensuring a minimum amount of spectrum is available to any particular provider 

as about preventing the accumulation of large holdings of unused spectrum.  

See, in this respect, Article 9(7) of the amended Framework Directive (Directive 

2002/21/EC). The proposal to withhold spectrum would allow this to occur as it 

has already ruled out imposing roll-out obligations or “use it or lose it” 

conditions. EE/BT could acquire a lot of spectrum and do nothing with it. 

 

It is possible that what Ofcom has in mind is a redistribution of the withheld 

spectrum to those MNOs with the smallest holdings following the Auction.  It is 

not clear from the Consultation that this is, in fact, what Ofcom has in mind but 

there are, in any event, a number of problems with this approach: 

 

 First, it is not clear whether Ofcom would be able to simply “give away” 

the withheld spectrum in this way. If it were not to give it away then one 

would need to know what terms it would offer in order to form a view on 

whether it might be of value to the MNOs in question. 

[] 
 

 Third, if the spectrum withheld were only 3.4 GHz spectrum, it would 

clearly have much lower value and be incapable of having much impact 

on the asymmetry. Three has previously argued that 3.4GHz spectrum is 

fundamentally different to spectrum below 3GHz as its propagation 

characteristics are very different: 

 

 Sites using 3.4GHz can cover a substantially different area than any 

other capacity spectrum used for mobile – for example, it would 

require about twice as many 3.4GHz sites to cover a given area as 

would be required to cover the same area with sites using spectrum 

in the 2.6GHz band, the next highest capacity frequencies; and 

 

 3.4GHz spectrum has highly inferior indoor and deep indoor 

coverage relative to the next highest capacity bands – see below: 
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[] 
 

Further, the potential uses of this band as truly mobile are unknown (e.g. 

we do not know whether it will make it in to low range handsets, which 

will affect mobile operators’ ability to rely on it for mobile capacity in its 

RAN.  If not, its use may be limited mainly to backhaul.)  Therefore, 

withheld spectrum made up predominantly or entirely of 3.4GHz 

spectrum would not be effective in addressing competition concerns 

were they to occur. 

 

It would not be appropriate to withhold spectrum as an attempt to remedy any 

issues arising from the Three/O2 acquisition 

As already noted, it is likely the BT/EE decision will be made before the Auction 

even if Ofcom sticks to its original timing. It seems, therefore, that the reason for 

withholding spectrum is to be able to cope in some way with the different 

possible outcomes of the Three/O2 merger review. 

If this is correct then it is a flawed approach.  There cannot possibly be any 

spectrum consolidation concerns arising from the Three/O2 acquisition as the 

combined spectrum holding of Three and O2 will remain significantly behind 

BT/EE and almost equal to Vodafone.  The Three/O2 acquisition could help to 

close the large asymmetry with BT/EE and Vodafone that resulted from the last 

auction but could not give rise to any possible “dominance” in spectrum on the 

part of a combined Three/O2.  In any event, the competent authority to deal with 

any remedy required arising from the Three/O2 acquisition is the European 

Commission.  To the extent relevant, Ofcom can liaise with the European 

Commission concerning the nature and implementation of any spectrum related 

remedies that may be required in connection with the Commission’s approval of 

the Three/O2 acquisition.  However, given the competence of the Commission, 

Ofcom should not seek to use a spectrum auction independently to pre-empt or 

supplement any remedy decision of the Commission outside of the merger 

control process under the EU Merger Regulation. 
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4. Proceeding with the Auction without any 

spectrum caps, and before there is 

certainty on the Three/O2 acquisition, 

would risk legal challenge  

 

The Consultation is defective because it provides insufficient information on 

what is proposed. 

 

There are many important aspects of Ofcom’s new proposal that have been left 

entirely ambiguous or unclear, including the following: 

 
In what circumstances would Ofcom choose to use its proposed “option”? 

 

Ofcom has been at pains to stress that it is only proposing to introduce an 

option of withholding some spectrum from the Auction (para 3.10). This begs the 

question, though, of what would cause it to exercise or not to exercise this 

option. It is naturally rather difficult to assess and comment on the merits of the 

proposal when it is not known in which circumstances it would and would not be 

used. 

 
What would Ofcom do if it chose not to exercise the “option”? 

 

If it is only an “additional option”, as Ofcom says it is, then this implies Ofcom 

must have in mind other ways of proceeding if it does not exercise the option. 

Paragraph 3.12 suggests that the alternative is to impose a spectrum cap but it 

does not say what that would be. This is unfortunate because the November 

2014 consultation presented a number of different options. Further, the same 

developments that have led Ofcom to introduce its new proposal might also 

have changed the views it expressed in November on its preferred spectrum 

cap. It is thus entirely unclear what Ofcom will do if it does not exercise its 

option. 

 
What would Ofcom do with any withheld spectrum? 

 

In the November consultation, the option of spectrum reservation was presented 

as being to hold some spectrum back for companies other than EE and 

Vodafone (para 7.128). In the latest document, all Ofcom says is that it would 

“award it instead at a later date” (para 3.10). It says it “could” be used to 

address competition concerns or promote competition including, “for example”, 

to address concerns about overly concentrated holdings (para 3.11). This could 

be interpreted to include a whole range of different possibilities with very 

different implications and significance. For example: 

 

 It could mean that if there were any asymmetric award then the withheld 

spectrum would be auctioned amongst all those who suffered in the 

Auction and/or who ended up with the least spectrum overall. This would 

appear to have a similar impact to a spectrum cap. 

 

 It could mean that the spectrum is being withheld specifically to address 

the possibility that the prospective Three/O2 merger might not ultimately 
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proceed and that Three and O2 could have suffered in the meantime 

from the lack of a spectrum cap. 

 

 Alternatively, it could mean that the spectrum is being withheld to 

address the possibility that a Three/O2 merger does proceed, in which 

case it would suggest that Ofcom has in mind a reservation for a new 

entrant. This would be a highly significant development, including for the 

pending merger reviews, and certainly something that would require 

public consultation. 

Without knowing what Ofcom has in mind, it is also impossible to form a view on 

whether it would be legally possible (given non-discrimination and state aid 

rules). 

 
What spectrum frequencies would Ofcom withhold?  

 

Ofcom said in its November consultation that it considered it would be too 

restrictive to reserve 2.3 GHz spectrum because the risk of unintended 

detrimental consequences would be higher (paras 7.148 and 7.137). In 

particular, the risk was said to be greater because there is only 40 MHz of 2.3 

GHz spectrum and it is likely to be more valuable (para 7.137). It follows that 

Ofcom has acknowledged that it could make a big difference whether the 

spectrum withheld is 2.3 GHz or 3.4 GHz spectrum. It is thus surprising, and 

unfortunate, that Ofcom has left it entirely open whether it will withhold 2.3 GHz 

spectrum, 3.4 GHz spectrum or an unspecified mixture of both (para 3.11). The 

significance of the uncertainty can be illustrated by considering some of the 

different possibilities, as follows: 

 If, for example, Ofcom withheld all of the 2.3 GHz spectrum it would 

effectively be the same as delaying the whole auction because the 3.4 

GHz spectrum is unlikely to be put to any use before 2017 at the earliest. 

If that is what it might do then it is unclear how Ofcom could possibly 

think that it is better to withhold spectrum and proceed immediately with 

the Auction rather than delay the whole thing and proceed in full 

knowledge of the outcome of the merger reviews. 

 

 If Ofcom withholds 20 MHz or 30 MHz of 2.3 GHz spectrum then it risks 

giving one MNO an artificial advantage over the rest. We have explained 

above that we think there is little short-term interest in using 2.3 GHz 

spectrum and, for this reason, a short delay in the Auction would cause 

no harm. If Ofcom does not accept this, though, and pushes ahead with 

the Auction for that reason then it implies that there may be an 

advantage in one MNO getting hold of the 2.3 GHz spectrum before 

others. The Auction could become a contest to secure exclusive first-

mover access to the most immediately useful and available spectrum as 

it would be much easier for one bidder to win 10 MHz or 20 MHz than 

the full 40 MHz. The winning bidder could reasonably anticipate that 

there would be delay in awarding the remainder of the 2.3 GHz spectrum 
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since Ofcom would be waiting for the outcome of the merger reviews 

and, in any event, it would take time to go through the necessary 

formalities for a further award. 

[] 
 
Ofcom should have in mind that EE was gifted the same sort of 

regulatory first-mover advantage when the decision was made to 

liberalise 1800 MHz spectrum in the hands of the incumbents and it had 

a dramatic impact on the market. EE was able to be the first to market 

with 4G services (in October 2012) and made that the focus of its 

marketing. 18 months later it still had more than three times as many 4G 

subscribers as any other network.15 The likely beneficiary of any first-

mover advantage in relation to 2.3 GHz would, again, be EE. 

 

 If Ofcom withheld 10 MHz of 2.3 GHz spectrum then there would still be 

a greater risk of one MNO winning all of the 2.3 GHz spectrum than if 40 

MHz were sold at the same time. If that did not happen, however, the 

alternative consequence would be a greater probability of bidders 

winning only 10 MHz of 2.3 GHz spectrum even if 20 MHz blocks would 

be more efficient. 

 

 Finally, if Ofcom withheld only 3.4 GHz spectrum then it would avoid the 

serious issues identified above but would have less prospect of 

positively affecting competition in the future. Ofcom has already 

acknowledged that 3.4 GHz spectrum is less valuable than 2.3 GHz 

spectrum (see, for example, paragraph 7.137 of the November 

consultation).  

How would the spectrum to be withheld be identified and what 

modifications would be required to the design of the Auction? 

 

It may be that Ofcom is intending to simply decide itself, ahead of the Auction, 

on what spectrum to withhold but Three notes that Ofcom indicated in the 

November consultation that it would want to allow bidding in the Auction to 

determine what spectrum would be withheld. It went on to dismiss the idea of 

reserving spectrum precisely because it anticipated that would add complexity 

to the auction design (para 7.148). Ofcom has not indicated in the Consultation 

how, if at all, the auction design would be modified to take account of the option 

of withholding spectrum. 

 

Three appreciates that the answers to at least some of these questions will 

probably become clear with the publication of the draft auction rules. The 

problem is that it would then be too late. Ofcom would have already made a 

policy decision off the back of this consultation; the proposals would no longer 

_______________________________________________________________
________ 
15

 See page 305 of Ofcom’s latest Annual Communications Report published on 7 August 2014: 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr14/2014_UK_CMR.pdf.  

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr14/2014_UK_CMR.pdf
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be at a formative stage. Ofcom has previously indicated that the point of its 

consultation on the auction rules is not to address points of substance but only 

how well the substantive proposals have been reflected in the drafting of the 

rules. That this is the case is re-emphasised by the fact that Ofcom typically 

publishes the auction Information Memorandum at the same time. 

 

Ofcom should set out its position on the points above now and give interested 

parties the opportunity to provide comments before any decisions are made. 

 

Ofcom has not sufficiently explained why withholding spectrum would make it 

inappropriate to impose a spectrum cap 

 

Ofcom has indicated that it would propose to impose no spectrum cap if it 

decides to proceed with an initial award of a reduced amount of spectrum 

without delay (para 3.12). It says this is because it “may be much less 

appropriate for us to use a spectrum cap mechanism to address competition 

concerns in a scenario where the market (and consequently spectrum holdings) 

may change at short notice” (para 3.12, emphasis added).  

 

There is no explanation of why the possibility of “change at short notice” makes 

a spectrum cap inappropriate. In any event, however: 

 There has always been the possibility that consolidation could occur at 

some point after the Auction. It is more appropriate for the Competition 

and Markets Authority and/or the European Commission to assess the 

consequences of this, not Ofcom through the auction rules.  

 

 There are more proportionate and non-discriminatory ways of adjusting 

the proposals than simply abandoning the use of caps altogether. One 

option would be to impose caps that continue to apply for a period after 

the Auction. This would mean that consolidation increasing holdings 

beyond the cap would require the surrender of spectrum (with a refund 

of the amount paid in the Auction). The surrendered spectrum could then 

be resold, with or without the same spectrum caps. 

Ofcom has not addressed any possible alternative responses to the change in 

market situation. It has not explained the pros and cons of each or why it 

considers that the only viable option is to abandon spectrum caps entirely. 

 

Ofcom also has not explained why it has changed its views on the option of 

withholding spectrum. Ofcom said in its November consultation that reserving 

spectrum would introduce too much complexity into the auction rules because of 

the need to allow the Auction to determine the identity of the spectrum withheld 

(para 7.148). Ofcom has not explained in its latest document why it now 

considers it unnecessary for the Auction to determine the spectrum withheld or 

why it now thinks there would be less complexity than previously imagined in 

allowing the Auction to determine it. It also has not directly addressed the fact 
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that it previously saw a spectrum cap as a possible complement to a reservation 

of spectrum (para 7.130) yet now sees them as alternatives. 

 

Ofcom has not allowed enough time for the latest consultation 

 

Three appreciates that Ofcom wants to proceed with the Auction as soon as 

possible. Three also appreciates that the Consultation is much narrower in 

scope than, for example, the November consultation. Nonetheless, the issues 

that are the subject of the Consultation are not a mere refinement of existing 

proposals but, instead, a complete change of direction. They are also of great 

importance to the market.  

 

It would have been difficult to provide a proper response within a month16 even if 

Ofcom had provided all the necessary information and explanation. Without it, it 

is not possible. There is no way that Three could obtain input from its auction 

design and technical experts to be able to address all the possible different 

permutations allowed by Ofcom’s current description of its proposals. To give 

just one example, the discussion above about the alternative frequencies that 

Ofcom might withhold shows how significantly the efficiency of the Auction may 

vary depending on selected frequencies. 

 

There is no reason that further consultation need delay the Auction. Ofcom 

could provide further information and allow an additional period whilst 

simultaneously working on the drafting of the information memorandum and 

auction rules, albeit leaving placeholders where the outcome of the consultation 

could affect the contents.  

 

Proceeding before there is certainty on the acquisitions, especially if there are 

no spectrum caps, will risk challenge on the grounds that there has been 

insufficient consultation, it would cut across the merger reviews and risks 

inefficient allocation and use of spectrum 

 

Defective consultation 

 

Ofcom is obliged to consult on proposals to auction spectrum as a matter of 

European law, domestic statutory law and common law.  

 

Proper consultation requires a clear explanation of what Ofcom proposes to do 

and why it proposes to do it, especially where there has been a material change 

of position. For the reasons discussed above, it is clear that Ofcom has not 

provided either and the Consultation is defective. Ofcom also has not provided 

sufficient time for the consultation. 

 

The lack of information and explanation provided can be seen at a high level by 

comparing the November 2014 consultation with the Consultation. In November, 

_______________________________________________________________
________ 
16

 Or even the 38 days taken by Three. 
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Ofcom devoted 153 paragraphs to its discussion of the competition issues 

arising in the award. In the latest document, it takes just 20 paragraphs and its 

reasoning for abandoning spectrum caps is contained in just a single paragraph 

(para 3.12). More explanation is required. 

 

Duty of sincere cooperation  

 

It appears to Three that Ofcom must be assuming that the Three/O2 acquisition 

will be allowed to proceed without any relevant conditions being imposed. In any 

other situation, as illustrated in the table in Section 3, an auction with some 

spectrum withheld but no spectrum caps risks an asymmetry of spectrum 

holdings that is far worse than if Ofcom imposed the spectrum caps that it was 

previously minded to adopt. Ofcom has not currently made any attempt to justify 

such a result. 

 

To the extent relevant, Ofcom can liaise with the European Commission 

concerning the nature and implementation of any spectrum related remedies 

that may be required in connection with the Commission’s approval of the 

Three/O2 acquisition.  However, given the competence of the Commission, 

Ofcom should not seek to use a spectrum auction independently to pre-empt or 

supplement any remedy decision of the Commission outside of the merger 

control process under the EU Merger Regulation. To do so would be 

inconsistent with Ofcom’s duty of sincere cooperation with the Community 

institutions under the EU Merger Regulation and the Treaties more broadly. 

 

Substantive objections 

 

Even as a matter of domestic public law, a decision of a public authority can be 

set aside on the basis of irrationality. It is well understood that a failure to 

provide reasons for a particular course of action may indicate that there are no 

(lawful) reasons.  

 

A party objecting to Ofcom’s decision would not, though, be confined to 

asserting irrationality. Any party that objects will be entitled under European law 

to an appeal on the merits.17 Such an appeal would no doubt raise concerns 

about efficiency of use and impact on competition. The Court would no doubt be 

inclined to give Ofcom a margin of appreciation, as an expert regulator, but will 

be reticent to do so if it cannot see evidence on the face of the documents that 

Ofcom has considered all the relevant issues. The Consultation leaves many 

unanswered questions on issues that may affect efficiency and competition. 

 

Any decision on competition measures to adopt in the Auction also has to take 

account of the consequences of previous regulatory action. Spectrum caps were 

essential in the auction of 800 MHz and 2.6 GHz spectrum because three out of 

_______________________________________________________________
________ 
17

 Article 4 of the Framework Directive (Directive 2002/21/EC) as confirmed, in the spectrum context, by the Court of Appeal in 
T-Mobile (UK) Ltd & Telefonica O2 UK Ltd [2008] EWCA Civ 1373. 
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four of the incumbents had been given an unearned advantage in the form of 

liberalisation of the 900 MHz and 1800 MHz bands. The resulting risk of 

competitive distortion and need for action in response was recognised by both 

the European Commission18 and the UK Government.19 Ofcom was right, in 

November, to favour an approach similar to that adopted in the auction of 800 

MHz and 2.6 GHz spectrum because the competition considerations are not 

materially different. EE, Vodafone and O2 still enjoy an advantageous position 

because of their 2G spectrum allocations. Whether directly as a result of the 

previous legislation, or by analogy, Ofcom needs to take appropriate 

competition measures in the Auction because otherwise it will leave unremedied 

the consequences of previous decisions favouring other MNOs. 

 
 

 
 

_______________________________________________________________
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 Recital 14, Commission Decision of 16 October 2009 on the harmonisation of the 900 MHz and 1 800 MHz frequency bands 
for terrestrial systems capable of providing pan-European electronic communications services in the Community (Decision 
2009/766/EC). 
19

 Article 8, Wireless Telegraphy Act 2006 (Directions to OFCOM) Order (SI 2010/3024). 


