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About this document 
 
This document sets out our decision to make spectrum in the 1452 -1492 MHz, 2350-2390 
MHz and 3410-3600 MHz bands subject to the Mobile Trading Regulations.  

This means that, before licences in these bands can be traded,, Ofcom’s consent is required 
and Ofcom may conduct a competition assessment to determine whether the trade may 
distort competition.  

At the same time as making this decision, we have also made a related decision to vary the 
spectrum access licence for the 1452 -1492 MHz band held by Qualcomm UK Spectrum Ltd 
so as to enable its use for provision of mobile services (using Supplementary Downlink 
technology). That decision is contained in a separate statement published today. 
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Section 1 

1 Introduction and summary 
1.1 This statement sets out our decision in relation to two statutory instruments needed 

for the inclusion of the following spectrum bands 1452-1492 MHz, 2350-2390 MHz 
and 3410-3600 MHz (“the Bands”) within the Wireless Telegraphy (Mobile Trading) 
Regulations 20111 (“the Mobile Trading Regulations”).  

1.2 On 8 April 2015 we published a Notice of our proposals to make regulations (“the 
April 2015 Consultation”)2 in respect of spectrum trading. The Notice contained draft 
regulations and invited comments on these by 8 May 2015.  

1.3 In the case of the 1452-1492 MHz band, our proposal to include in the Mobile 
Trading Regulations was conditional on us deciding to vary the 1452-1492 MHz 
Spectrum Access licence (the “1.4 GHz Spectrum Access Licence”) in line with a 
consultation we issued on 30 September 2014 (“the Variation Consultation”).3 The 
Variation Consultation proposed to vary the conditions of the 1.4 GHz Spectrum 
Access Licence to enable the spectrum to be used for Mobile or Fixed 
Communication Network Supplemental Downlink in the UK. We have now decided to 
vary the 1.4 GHz Spectrum Access Licence broadly in line with the proposals in the 
Variation Consultation, and are publishing that decision at the same time as this 
decision.4  

1.4 In the April 2015 Consultation, we proposed that the Bands should be brought within 
the scope of the Mobile Trading Regulations when the 1.4 GHz Spectrum Access 
Licence was varied. This was earlier than we had originally proposed in our 
consultation on the award of spectrum in the 2.3 GHz and 3.4 GHz bands of 
November 2014 (“the PSSR Auction Consultation”)5. In the PSSR Auction 
Consultation, we proposed to bring the Bands within the Mobile Trading Regulations 
shortly before the PSSR auction, rather than when the 1.4 GHz Spectrum Access 
Licence was varied. In the April 2015 Consultation, we proposed to bring the Bands 
within the Mobile Trading Regulations earlier because of market developments, 
relating to proposed consolidations.  

1.5 We have carefully considered the responses to the April 2015 Consultation and have 
decided to proceed as we proposed. We have therefore decided to make the two 
statutory instruments and submitted them for registration and publication. They will 
come into force on 19 June 2015. They are available on the www.legislation.gov.uk 
website. Copies in draft form are also annexed to this statement for indicative 
purposes in the form submitted for registration and publication after their making by 
Ofcom. www.legislation.gov.uk is the only authorised source for published statutory 
instruments. 

1.6 The rest of this document is structured as follows: 

1 http://www.legislation.gov.uk/uksi/2011/1507/made/data.pdf     
2 http://stakeholders.ofcom.org.uk/consultations/mobile-trading-regs-apr-15/  
3 http://stakeholders.ofcom.org.uk/binaries/consultations/licence-variation-1.4ghz/summary/1.4ghz-
consultation.pdf  
4  http://stakeholders.ofcom.org.uk/consultations/licence-variation-1.4ghz/statement/ 
5 http://stakeholders.ofcom.org.uk/binaries/consultations/2.3-3.4-ghz-auction-
design/summary/2_3_and_3_4_GHz_award.pdf 
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• Section 2 of this Statement summarises responses and provides further details of 
our decisions following the April 2015 consultation. 

• Annex 1 contains draft copies of the two statutory instruments in the form 
submitted for registration and publication after they were made. 

• Annex 2 contains copies of the Regulatory Impact Assessments for the two 
statutory instruments in the form placed in the libraries of both Houses of 
Parliament. 
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Section 2 

2 Ofcom’s decisions 
2.1 In the April 2015 Consultation we gave notice of, and consulted on, our proposals to 

make regulations in connection with spectrum trading. 

2.2 The proposals included two draft statutory instruments, which can be briefly 
summarised as follows: 

• The Wireless Telegraphy (Spectrum Trading) (Amendment) Regulations 2015 
providing for the removal of the frequency bands 1452-1492 MHz, 3480-3500 
MHz and 3580-3600 MHz from Part 11 of Schedule 2 of the Wireless Telegraphy 
(Spectrum Trading) Regulations 20126 (“the General Trading Regulations”). 

• The Wireless Telegraphy (Mobile Trading) (Amendment) Regulations 2015 
providing for the insertion of the bands 1452-1492 MHz , 2350-2390 MHz and 
3410-3600 MHz into the Schedule to the Mobile Trading Regulations. 

Responses to the April 2015 consultation 

2.3 BT, Qualcomm, H3G and a confidential respondent agreed with Ofcom’s proposals 
to include the Bands within the Mobile Trading Regulations at the same time that the 
1.4 GHz Spectrum Access Licence was varied. UK Broadband said that it understood 
Ofcom’s view. 

2.4 EE did not agree with our proposals. While EE supported bringing the Bands within 
the Mobile Trading Regulations shortly before the PSSR auction, it considered it 
unnecessary to do this when the 1.4 GHz Spectrum Access Licence was varied. It 
considered that Ofcom’s justification for doing so was based on what it saw as flawed 
spectrum cap proposals set out in the PSSR Auction Consultation. We set out EE’s 
arguments in more detail below. 

2.5 Another confidential respondent raised issues regarding spectrum sharing.  Since 
those matters were not considered, and are not relevant to, our decision in relation to 
the proposals in the April 2015 Consultation, we have not considered them further in 
this document.  We have, however, considered the issues raised in our statement on 
the variation of the 1452-1492 MHz Spectrum Access Licence.  

Our assessment of responses and decision 

2.6 We consider that spectrum used for mobile access is different from spectrum in 
general, in part because there is a material risk that concentration of mobile spectrum 
holdings could affect downstream competition.7 For example, if one mobile operator 
were to obtain a very high share of mobile spectrum, and shares of spectrum 
therefore became very asymmetric, then a mobile operator with a low spectrum 

6 http://www.legislation.gov.uk/uksi/2012/2187/made/data.pdf  
7 This is set out in more detail in the 2011 statement of our decision to make the 900, 1800 and 2100 MHz mobile 
spectrum tradable. See in particular paragraphs 3.5 to 3.9 of Ofcom’s Statement on proposal to make 900 MHz, 
1800 MHz and 2100 MHz public wireless network licences tradable, 20 June 2011, 
http://stakeholders.ofcom.org.uk/binaries/consultations/trading-900-1800-2100/statement/900-1800-2100-statement.pdf  
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share would tend to have higher marginal costs of adding capacity than the operator 
with a high spectrum share. The operator with a low spectrum share could become 
capacity constrained and have reduced incentive to compete for new customers, 
which could be against consumers’ interests. We note respondents to the PSSR 
Auction Consultation, the Variation Consultation and the April 2015 Consultation did 
not disagree with the principle of including the Bands within the Mobile Trading 
Regulations. The assessment below therefore considers the choice of when (rather 
than whether) the Bands are brought within the Mobile Trading Regulations. 

2.7 Most respondents to the April 2015 Consultation agreed with bringing the Bands 
within the Mobile Trading Regulations at the same time that we vary the 1.4 GHz 
Spectrum Access Licence. We therefore concentrate on EE’s response, as EE 
objected to this timing. 

2.8 EE said that Ofcom’s justification from bringing the Bands within the Mobile Trading 
Regulations when we varied the 1.4 GHz Spectrum Access Licence  was primarily 
because of BT’s acquisition of EE. We noted in the April 2015 Consultation that if 
BT’s acquisition of EE were to proceed without any divestment of spectrum, then 
BT/EE’s holding of spectrum relevant for mobile access in the medium term would be 
255 MHz which would represent 30% of the total.8 If it also acquired all of the 1452-
1492 MHz spectrum, it would hold 295 MHz (or 35%) of spectrum relevant for mobile 
access in the medium term.  

2.9 In the PSSR Auction Consultation, we proposed having a cap in the PSSR auction 
on overall holdings of mobile spectrum of 310 MHz, which represents around 37% of 
total mobile spectrum. This was to address concerns as to potential outcomes from 
the award that could result in very assymetric spectrum distributions which have the 
potential to reduce competition in the long term. A cap at this level would be 
consistent with not blocking BT/EE from acquiring all of the 1452-1492 MHz 
spectrum. However, while a cap at that level was our preferred option in the PSSR 
Auction Consultation, we also consulted on other options, including a tighter cap of 
280 MHz, or around 33%. We have recently consulted again on some aspects of the 
PSSR auction, including the option of auctioning the bulk of the available spectrum, 
while withholding some to award at a later date, in light of market conditions.9 

2.10 EE considered that we had not justified the need for an overall spectrum cap in the 
PSSR Auction Consultation. It noted that we had provisionally concluded in the 
PSSR Auction Consultation that it was “unlikely” that the outcome of the PSSR 
auction would lead to a reduction in competition. It also noted that longer term other 
spectrum would become available, such as 700 MHz spectrum. It considered that 
competition measures in the PSSR auction were not necessary.  

2.11 The inclusion of the Bands within the Mobile Trading Regulations does not, in itself, 
give rise to a blocking of any trade.  Rather, it provides Ofcom with the opportunity to 
assess whether or not competition concerns may arise from any trade which might 
justify Ofcom withholding its consent for a trade.  Whilst we have not reached any 
conclusion on the PSSR auction, nor have we, at this stage, established any specific 
concerns which might result from any particular operator acquiring the 1452-1492 
MHz spectrum, we consider that issues could arise that warrant consideration. 

8 Percentage holdings in the medium term are calculated on the basis that spectrum in the 2350-2390 MHz and 
3410-3600 MHz spectrum bands has been awarded. 
9 http://stakeholders.ofcom.org.uk/consultations/2.3-3.4-ghz-auction-design/statement-further-
consultation/?utm_source=updates&utm_medium=email&utm_campaign=spectrumauction 
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Including the spectrum within the Mobile Trading Regulations at the same time as the 
1.4 GHz Spectrum Access Licence is varied would allow us to consider any concerns 
that may arise at the time that a trade occurred. At that time, stakeholders will have 
the opportunity to make representations and Ofcom will need to reach its decision on 
the basis of the evidence available at that time.  

2.12 We have therefore decided to bring the Bands within the Mobile Trading Regulations 
at the same time as varying the 1.4 GHz Spectrum Access Licence.   

2.13 Guidance on the procedures we will follow in considering whether competition is 
likely to be distorted as a result of a trade of mobile spectrum is set out in Annex 1 of 
the 2011 statement on our decision to make the 900, 1800 and 2100 MHz mobile 
spectrum tradable.10 

 

10 Ofcom’s Statement on proposal to make 900 MHz, 1800 MHz and 2100 MHz public wireless network licences 
tradable, 20 June 2011, http://stakeholders.ofcom.org.uk/binaries/consultations/trading-900-1800-
2100/statement/900-1800-2100-statement.pdf  
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Annex 1 

1 Draft statutory instruments 
2.14 This annex includes a copy of the statutory instruments as made by Ofcom today 29 

May 2015 and in the form submitted for registration and publication. These are 
marked as draft because www.legislation.gov.uk  is the only authorised source for 
published statutory instruments. 

2.15 The statutory instruments are: 

• The Wireless Telegraphy (Spectrum Trading) (Amendment) Regulations 2015; 
and  

• The Wireless Telegraphy (Mobile Trading) (Amendment) Regulations 2015. 
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DRAFT 

S T A T U T O R Y  I N S T R U M E N T S  

2015 No. 

ELECTRONIC COMMUNICATIONS 

The Wireless Telegraphy (Spectrum Trading) (Amendment) 
Regulations 2015 

Made - - - - 29 May 2015 

Coming into force - - 19 June 2015 

The Office of Communications (“OFCOM”) make the following regulations in exercise of the 
powers conferred by section 30(1) and (3) and section 122(7) of the Wireless Telegraphy Act 
2006(a) (“the Act”). 

Before making the Regulations, OFCOM have given notice of their proposal to do so in 
accordance with section 122(4)(a) of the Act, published noticed of their proposal in accordance 
with section 122(4)(b) of the Act and have considered the representations made to them before the 
time specified in the notice in accordance with section 122(4)(c) of the Act. 

Citation and commencement 

1. These Regulations may be cited as the Wireless Telegraphy (Spectrum Trading) 
(Amendment) Regulations 2015 and come into force on 19 June 2015. 

Amendment of the Wireless Telegraphy (Spectrum Trading) Regulations 2012 

2. Part 11 of Schedule 2 to the Wireless Telegraphy (Spectrum Trading) Regulations 2012(b) is 
amended by deleting in Column 2 the words “1452–1492 MHz”, “3480–3500 MHz” and “3580–
3600 MHz”. 
 
 
 Philip Marnick 
 Group Director, Spectrum Policy 
29 May 2015 For and by the authority of the Office of Communications 
 

(a) 2006 c.36 
(b) S.I. 2012/2187 

                                                                                                                                            



EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Wireless Telegraphy (Spectrum Trading) Regulations 2012 (S.I. 
2012/2187) by removing the reference to the frequency bands 1452–1492 MHz, 3480–3500 MHz 
and 3580–3600 MHz in Part 11 of Schedule 2. 

A full impact assessment of the effect that this instrument will have on the costs to business and 
the voluntary sector is available to the public from OFCOM at Riverside House, 2a Southwark 
Bridge Road, London SE1 9HA (Tel: 020 7981 3000) or on the OFCOM internet website at 
www.ofcom.org.uk. Copies of the report have also been placed in the libraries of both Houses of 
Parliament. 
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DRAFT 

S T A T U T O R Y  I N S T R U M E N T S  

2015 No. 

ELECTRONIC COMMUNICATIONS 

The Wireless Telegraphy (Mobile Spectrum Trading) 
(Amendment) Regulations 2015 

Made - - - - 29 May 2015 

Coming into force - - 19 June 2015 

The Office of Communications (“OFCOM”) make the following regulations in exercise of the 
powers conferred by section 30(1) and (3) and section 122(7) of the Wireless Telegraphy Act 
2006(a) (“the Act”). 

Before making the Regulations, OFCOM have given notice of their proposal to do so in 
accordance with section 122(4)(a) of the Act, published noticed of their proposal in accordance 
with section 122(4)(b) of the Act and have considered the representations made to them before the 
time specified in the notice in accordance with section 122(4)(c) of the Act. 

Citation and commencement 

1. These Regulations may be cited as the Wireless Telegraphy (Mobile Spectrum Trading) 
(Amendment) Regulations 2015 and come into force on 19 June 2015. 

(a) 2006 c.36 
                                                                                                                                            



Amendment of the Wireless Telegraphy (Mobile Spectrum Trading) Regulations 2011 

2. For the Schedule to the Wireless Telegraphy (Mobile Spectrum Trading) Regulations 2011(a) 
substitute— 

 “SCHEDULE Regulations 4 and 5 

Licence Classes and Frequency Bands 
Column 1 Column 2 
Licence Classes Frequency Bands 
Public Wireless Network 791–821 MHz 
Spectrum Access 832–862 MHz 
 880–915 MHz 
 925–960 MHz 
 1452–1492 MHz 
 1710–1781.7 MHz 
 1805–1876.7 MHz 
 1899.9–1980 MHz 
 2110–2170 MHz 
 2350–2390 MHz 
 2500–2690 MHz 
 3410–3600 MHz” 

 
 
 
 Philip Marnick 
 Group Director, Spectrum Policy 
29 May 2015 For and by the authority of the Office of Communications 
 

(a) S.I. 2011/1507 as amended by S.I. 2013/646 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Wireless Telegraphy (Mobile Spectrum Trading) Regulations 2011 
(S.I. 2011/1507) to include the frequency bands 1452–1492 MHz, 2350–2390 MHz and 3410-
3600 MHz in the Schedule. 

A full impact assessment of the effect that this instrument will have on the costs to business and 
the voluntary sector is available to the public from OFCOM at Riverside House, 2a Southwark 
Bridge Road, London SE1 9HA (Tel: 020 7981 3000) or on the OFCOM internet website at 
www.ofcom.org.uk. Copies of the report have also been placed in the libraries of both Houses of 
Parliament. 
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Annex 2 

2 Regulatory Impact Assessments 
The Wireless Telegraphy (Spectrum Trading) (Amendment) 
Regulations 2015 and the Wireless Telegraphy (Mobile Spectrum 
Trading)(Amendment) Regulations 2015 

Introduction 

A2.1 The analysis set out in this document represents a Regulatory Impact Assessment 
(“RIA”) following Ofcom’s notice of proposals to make the the Wireless Telegraphy 
(Spectrum Trading) (Amendment) Regulations 2015 and The Wireless Telegraphy 
(Mobile Trading) (Amendment) Regulations 201511 (“the Regulations”), published 
on 8 April 2015 (the “Notice”). 

A2.2 RIAs provide a valuable way of assessing different options for regulation and 
showing why the preferred option was chosen. They form part of best practice 
policy-making and are commonly used by other regulators. In producing the RIA in 
this document, Ofcom has had regard to such general guidance as it considers 
appropriate, including Cabinet Office guidance. 

Proposal, purpose and intended effect  

A2.3 This RIA for the Regulations relates to: 

i) the removal of the frequency bands 1452-1492 MHz, 3480-3500 MHz and 3580-
3600 MHz from Part 11 of Schedule 2 of the Wireless Telegraphy (Spectrum 
Trading) Regulations 201212 (“the General Trading Regulations”); and 

ii) the insertion of the bands 1452-1492 MHz , 2350-2390 MHz and 3410-3600 MHz 
(“the Bands”) into the Schedule to the Wireless Telegraphy (Mobile Trading) 
Regulations 201113 (“the Mobile Trading Regulations”). 

A2.4 The purpose of the Regulations is to make the transfer of rights and obligations 
relating to wireless telegraphy licences for frequencies in the Bands subject to the 
requirements of the Mobile Trading Regulations. 

A2.5 In this Statement, Ofcom has set out its decision that all types of transfer in the 
Bands, i.e. outright total transfers, concurrent total transfers, outright partial 
transfers and concurrent partial transfers, should be subject to the requirements of 
the Mobile Trading Regulations in particular, to enable Ofcom to conduct an 
assessment of the impact on competition of any trade before deciding on whether to 
approve that trade. 

11 http://stakeholders.ofcom.org.uk/binaries/consultations/mobile-trading-regs-apr-
15/summary/trading_regs_consultation.pdf  
12 SI 2012/2187 
13 SI 2011/1507 
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A2.6 Article 5(6) of the Authorisation Directive (2020/20/EC) requires Ofcom to ensure 
“that competition is not distorted by any transfer or accumulation of rights of use of 
radio frequencies”. Although Ofcom’s policy to date has been that a competition 
assessment is not necessary for the generality of trades, Ofcom considers that 
there are a number of reasons for considering the impact on competition of trades 
of spectrum used for mobile access. Therefore, the Regulations provide for Ofcom, 
in deciding whether to consent to a trade, to take into account, among other things, 
whether competition is likely to be distorted as a result of the trade. 

A2.7 This decision has been given effect by the Regulations which amend the General 
Trading Regulations and the Mobile Trading Regulations so as to make a transfer in 
the Bands subject to the requirements of the Mobile Trading Regulations alone. 

Equity and fairness 

A2.8 Ofcom has considered the fairness of its proposals and is confident that they are 
fair to users of spectrum, businesses and consumers. The introduction of spectrum 
trading to the Mobile Spectrum Bands will not force any existing user of spectrum to 
take any action. Spectrum trading will be an entirely voluntary activity. It will only 
take place where both parties benefit from the trade, therefore no user should be at 
a disadvantage because of it. 

Costs to Ofcom and the public sector  

A2.9 There are one-off administrative costs associated with making Statutory 
Instruments. We consider these implementation costs to be low. Ofcom would incur 
little additional cost as a result of this proposal. The framework for spectrum trading 
has already been set up and the Bands are already subject to the requirements of 
the General Trading Regulations.  Including the wireless telegraphy licences in the 
Bands within the Mobile Trading Regulations should require little additional cost. 

Cost to business, including small business and the voluntary 
sector 

A2.10 The business sector most likely to be affected is the mobile communications service 
provision sector. The types of service most likely to be provided using this spectrum 
are high speed mobile broadband services. 

A2.11 Ofcom considered the benefits of spectrum trading in the Regulatory Impact 
Assessment for the Spectrum Trading and Wireless Register Regulations 2004, 
published in December 2004. It concluded that the likely benefits of spectrum 
trading generally outweighed the costs. It also concluded that the costs to business 
would be proportionate, because the costs of spectrum trading would only fall on 
those who traded and for whom the benefit of the spectrum trade should exceed the 
costs anyway. This analysis of the general benefits of introducing spectrum trading 
should also apply to the wireless telegraphy licences in the Bands. 

A2.12 On 20 June 2011, Ofcom published a statement of its decision on the proposals to 
make the licences for 900, 1800 MHz and 2.1 GHz spectrum tradable14

 . This 

14 http://stakeholders.ofcom.org.uk/binaries/consultations/trading-900-1800-2100/statement/900-1800-2100-
statement.pdf  
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statement included a RIA in respect of the Wireless Telegraphy (Mobile Spectrum 
Trading) Regulations 2011, which gave effect to the decision. As set out in the July 
Statement, Ofcom considers that the same considerations apply to licences for 
spectrum within the Bands since that spectrum will be used to provide the same or 
similar services to those provided using the 900 MHz, 1800 MHz,  and 2.1 GHz 
bands15.  Accordingly, the analysis in the RIA for the Wireless Telegraphy (Mobile 
Spectrum Trading) Regulations 2011 applies equally to the present Regulations. 

A2.13 In summary, Ofcom considers that the benefits of the inclusion of frequencies within 
the Bands in the Mobile Trading Regulations are likely to substantially outweigh the 
costs. 

A2.14 We do not consider that our decision to make these regulations will have any 
material cost implications for small business or the voluntary sector. 

Conclusion  

A2.15 Ofcom has assessed the impact of allowing spectrum trading in the Bands and has 
found that the costs are not likely to outweigh the benefits for all types of transfer. 

15 And also those provided in the 800 MHz and 2.6 GHz bands which were brought within the ambit of the Mobile 
Trading Regulations in April 2013 
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