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Executive Summary 

 
1. This year marks 25 years since the privatisation of BT and the onset of telecommunications 

regulation in the UK.  A fundamental principal behind this regulation has been that it should 
only remain as long as it is needed to ensure the development of a competitive market.  
Once markets become effectively competitive, the regulation should be removed.  

 
2. A quarter of a century later, there is compelling evidence that regulation at the wholesale 

level has facilitated effective and sustainable competition in retail narrowband markets in the 
UK.  We therefore strongly support Ofcom’s proposals to remove all retail Significant Market 
Power (SMP) regulation on BT and urge Ofcom to act swiftly in implementing its proposals.  
This will open the way for even sharper competition for UK customers in fixed narrowband 
services. The only barrier to fully effective competition in the retail market is retail regulation 
itself, which prevents BT from competing on a level playing field with other Communication 
Providers (CPs).  

 
3. As Ofcom comprehensively sets out in its consultation document, there have been 

significant market changes since the last review in 2003 which have contributed to the 
increased level of competition.  In particular, residential and business customers today 
benefit from a wide choice of products and services from many service providers.  In 
residential markets, for example, there is intense competition amongst retail narrowband 
providers, who themselves increasingly compete for customers with the five mobile network 
providers and numerous VoIP providers.  This competition has resulted in BT’s market share 
declining substantially since 2003 with an accompanying significant reduction in the costs of 
retail narrowband services. 

 
4. Since 2003 there has also been a dramatic shift in the way customers view and buy their 

services.  For an increasing number of consumers, the choice is no longer limited to basic 
telephony services; consumers today can choose from a plethora of packages which 
combine traditional telephony with broadband, mobile and television services.  BT’s SMP 
regulation has hindered our ability to compete in the provision of these multi-service 
packages.  The removal of regulation will mean greater opportunities for BT to compete 
more fairly with other providers, many of whom will nevertheless continue to benefit from 
entrenched competitive advantages in adjacent markets, particularly mobile and Pay TV. 

 
5. As Ofcom recognises, an important factor behind the competitive state of retail narrowband 

markets has been the availability of key upstream inputs, most notably Wholesale Line 
Rental (WLR) and Local Loop Unbundling (LLU).  This stimulus to retail competition received 
a considerable boost in 2005 with the historic signing of the BT Undertakings and the 
functional separation of BT’s access and backhaul facilities in Openreach.  The combination 
of equivalence and effective wholesale regulation has removed any remaining barriers to 
entry and allowed communications providers to replicate the services BT Retail provides.  All 
of this has led to wide consumer choice, consumers switching between providers and falling 
prices.  

 
6. While Ofcom’s assessment has been thorough and its approach generally appropriate, BT 

believes that Ofcom has been too cautious in regard of market definition in some areas.  
Most notably, we do not consider that Ofcom has satisfied the European Commission’s (EC) 
requirements for assessing the retail ISDN2 and ISDN30 line markets, and we disagree with 
Ofcom’s proposals that BT still has SMP in these markets. 
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7. We also disagree strongly with Ofcom’s decision (in its related wholesale market review) to 

retain regulation over what BT can charge for Number Translation Service (NTS) calls at the 
retail level.  We do not think it is tenable for Ofcom to continue to regulate NTS calls in a 
manner that dictates the retail margin when it has found that BT does not have SMP in 
relation to retail NTS calls.   

 
8. On a more general note, we observe that regulation needs to be forward-looking in order to 

stimulate markets to perform in the best interests of users.  The coming years will see further 
convergence of services, with consumers and businesses increasingly demanding seamless 
offerings across the fixed, mobile, television and internet sectors.  Ofcom will need to 
continue to develop a deeper appreciation of the way in which these sectors interact with 
one another, and accordingly to ensure its regulatory framework is equitable across the 
board.  The removal of unnecessary regulation from BT is a crucial first step in that process, 
but further regulatory attention is required in the adjacent pay TV and mobile markets.   

 
9. Overall we consider Ofcom’s proposals to be measured and entirely appropriate.   We trust 

Ofcom will be able to quickly finalise its plans and we look forward to making our full 
contribution to the development of the future retail communications market. 
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1 Competitive Characteristics of the Market 
 
There have been significant developments in retail narrowband markets since the last market 
review which have resulted in consumers today having new and wide-ranging service choices 
and lower prices.  As a consequence of these changes, BT’s market power at the retail level 
has been substantially diminished to a level that can no longer be characterised as “significant”.  
The following data illustrates some of the more important market trends over the last six years, 
all of which show little sign of dissipating. 
 
• Availability of key upstream inputs as a result of effective wholesale regulation and 

the Undertakings. A key contributor to retail markets becoming effectively competitive since 
the last market review has been the extensive regulation of wholesale inputs through the 
WLR, LLU, Carrier Pre-Select (CPS) and Indirect Access conditions and the imposition of 
equivalence requirements through the functional separation of BT’s business.  As a result, 
the number of non-BT WLR lines has increased fivefold, today nearing the 6 million mark.  
Local loop unbundling, which did not exist at the time of the last review, now stands at 
almost 6 million lines, with over 80% of the population now served by an unbundled 
exchange.  The number of lines using CPS though declining remains over the 4 million 
mark, despite migration of operators to WLR and LLU.  Separately, Virgin Media’s cable 
network accounts for some 5 million exchange lines. 

 
• Huge amounts of new entry and investment.  The fixed market has been entered by a 

large number of both established and new businesses, ranging from mass-market firms such 
as BSkyB and Skype to niche players such as Daisy, ATC Solutions and Vonage.  Since 
Sky’s entry into the telephony market in 2006, the number of Sky’s telephony customers has 
reached some 1.7 million. This consolidation and influx of new market players has led to 
wide consumer choice, high churn rates and falling prices. 

 
• New and innovative packages.  This market entry has brought with it a plethora of 

innovative customer packages, with firms offering a wide range of compelling propositions, 
from the Post Office’s free weekend mobile and international calls, through to the Carphone 
Warehouse offer of ‘free’ broadband with certain telephony deals, to Tesco’s internet phone 
offer (“2p calls to China, even to mobiles”). As Ofcom notes in paragraph 3.8, many of the 
packages include narrowband services as the “add-on” component often at low or zero 
additional cost.  Such packages were virtually absent from the market six years ago.  This 
development demonstrates that the competitive focus has expanded to include services in 
adjacent markets which in turn have altered significantly the dynamics of the narrowband 
market, diminishing BT’s market position accordingly.  

 
The manifestation of these market developments has varied for different customer sectors.  
For example, market entry and innovation in the business sector has resulted in BT’s 
customers migrating to feature-rich VoIP products and services, whereas in the residential 
sector, BT is experiencing the strongest competition from the multi-play offerings that add 
television and broadband to the traditional narrowband voice services.   

 
• Sharp rises in use of mobile services and increasing fixed-mobile substitution.  Since 

2002, mobile-originated call minutes have increased by over 90% whereas fixed-originated 
call minutes have fallen by more than 10%.  Mobile calls are set to outnumber fixed calls 
within a year and the mobile sector now earns more revenue than the fixed, corporate data 
and broadband sectors combined.  Increasingly, BT competes for the same customers as 
the mobile network operators as more and more consumers view fixed and mobile services 
as substitutable and look to purchase packages which include fixed and mobile services.  
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• Declining retail narrowband volumes and revenues.  The last six years has seen a 
decline in both volumes and revenues of retail narrowband services.  Revenues are today 
less than a third of the total telecoms market revenue (as compared to almost half in 2003) 
and Ofcom’s latest market data figures show fixed voice calls revenues and volumes 
continuing to decline. 

 
• Declining BT market share.  BT’s share of lines and access revenues across all sectors 

has been in steady decline as consumers have migrated to services provided by competitors 
via WLR and LLU such as Carphone Warehouse and Sky.  BT has lost retail access 
revenue and line numbers at a faster rate than the industry average. Since the last market 
review, [ ] residential customers have stopped using BT for making their calls. While many 
have returned to BT and BT has acquired new customers, the net loss has been, on 
average, [ ] call-making customers per year. 

 
The following paragraphs provide more detail on the key market developments in these two 
main customer segments. 
 
1.1 Residential market 
 
The UK residential market has transformed since the last market review in 2003 resulting in one 
of the most competitive markets in Europe1.  Today there are many large UK brands in telecoms 
and some of these brands, such as Sky, Carphone Warehouse, Virgin and Tesco, have built 
strong positions in adjacent markets. [ ]. Residential access and call markets are converging 
(Pay TV, Broadband, mobility products, etc.) and bundled services are now a key influencer on 
buyer behaviour with customer choice often predicated on the broadband element of the 
bundle.  
 
Bundles can offer great value for money and convenience for customers and this has resulted in 
a link between bundles and switching – BT’s own research has shown that [ ]% of BT 
customers switching their calls to another provider end up taking a bundle of products with an 
alternative supplier. [ ]. Current regulation means we have restricted ability to tailor 
competitive packages, as Ofcom has acknowledged in their consultation document2. 
Deregulation will afford BT greater opportunity to compete on a more level playing field for these 
bundled services. 
 
BT’s residential market share has been steadily declining since 2003 and now stands at 65.3% 
of residential exchange lines and 48.3% of call minutes3 and is set to further decline over the 
coming years. But of course market share is only one indicator of how competitive the market is: 
additional factors such as churn need to be considered. The market today is subject to 
significant churn and since 2003 BT has lost over [ ] customers with BT’s net position a loss of 
over [ ] customers. This high churn level is principally due to the fact that customers are aware 
of the ability to switch supplier and the numerous alternatives provided by CPS, LLU, WLR and 
mobile operators.  Both BT’s and Ofcom’s research have clearly shown that consumers who 
have chosen to stay with BT are making an active and informed decision to do so (over [ ] of 
those that have never switched are aware of alternative suppliers), trust and satisfaction among 
these consumers is high. 
Market research also shows that consumers are no longer making a purchasing decision based 
on a single call type or product. Call packages are commonplace in both the fixed and mobile 
markets.  At the same time mobile call charges have fallen reducing the price premium 

                                                 
1 European Commission, in its 14th Report on the Implementation of the Telecommunications Regulatory Package, Country report on the UK, 
March 2009.  
2 Paragraph 3.19 of the Consultation document 
3 Ofcom’s Q4 2008 Telecommunications market data tables, May 2009 
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compared to fixed calls and this has resulted in significant fixed to mobile substitution as a high 
proportion of adults increasingly see a mobile as their main way of making calls. See section 3.3 
for further detail.    
 
BT’s residential prices have fallen since 2003 as we have significantly reduced call prices and 
the cost of calling plans.  For example BT’s Unlimited Evening and Weekend Plan cost £9 
inclusive of VAT per month on top of line rental in January 2003, £8 in June 2003, and is now 
£2.95 or free with a 12 month contract. Our top package Unlimited Anytime Plan (UAP) was £19 
inclusive of VAT per month when introduced in June 2003, and is now just £5.95 (or £4.95 with 
a 12 month contract). 
 
Both plans now include free calls to 0845/0870 voice numbers and since 2005 UAP has 
included fixed to mobile calls and from April 2009 the price dropped to just 7 pence per minute 
at all times of day compared to 17 pence per minute during the daytime in 2003.  
 
In addition, BT’s formal submissions to Ofcom demonstrated that price changes made since the 
removal of the Retail Price Control have been well under the Retail Price Index. 
 
1.2 Business market 
 
We agree with Ofcom’s assessment that BT no longer has SMP in the business narrowband 
market.  We believe Ofcom’s proposals are fully justified and are a logical progression from the 
2007 replicability decision where Ofcom found that BT’s retail access services are replicable by 
its competitors. BT looks forward to being able to compete more effectively in the business 
sector which will be to the advantage of customers and also the UK’s economy.  
 
We believe that all sizes and sectors of the UK business market are fully and intensely 
competitive which has resulted in BT’s falling market share - this trend is expected to continue 
and BT’s share currently stands at 58.6% of business exchange lines and 38.6% of business 
calls4.  
 
BT’s research amongst our Small and Medium Enterprise customers (SMEs) shows that over 
99% are aware of competitors and even amongst the smallest customers the majority of 
customer’s multi-source communications services – enabling them to evaluate alternative 
suppliers not just on price, but also on service, on a day to day basis.  This segment of the 
market is highly competitive and bundled offers are both common place and popular.  
Customers demonstrate a willingness to churn and seek out competitive prices and there are 
many active competitors in all spaces – voice resellers, broadband and mobile. 
 
SME customers value service as well competitive prices and value a company who brings it all 
together for them from multiple sources.  This is understandable given the importance of 
communications to all businesses and the relatively small share of total business costs that 
communications on average represent, and this is borne out by Ofcom’s own research which 
shows that “…communications were critical to their business and that staying in contact was 
more important than spend...”5 
 
We agree with Ofcom’s analysis that since 2003 BT’s business minutes have fallen by about 
40%6 and that the calls market is no longer confined to just fixed narrowband – BT’s own 
analysis shows that circa [ ] of all SME customer’s calls originate or terminate on mobile 
networks (the majority owned by major international Telcos) and VoIP continues to grow in it’s 
                                                 
4 Ofcom’s Q4 2008 Telecommunications market data tables, May 2009 
5 Ofcom’s SME Preferences in Narrowband Communications research report, March 2009 
6 Paragraph 6.63 of the Consultation document 
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various guises.  We also see signs that future technology changes are already disruptively 
changing the market – this will accelerate led by the likes of major international players such as 
Google and Microsoft as well as smaller Web 2.0 players.   
 
BT also serves a few hundred major corporate and government customers. This customer set is 
acutely aware of the range of competitive offers available to them in the UK markets considered 
in this Ofcom market review and is adept at negotiating bespoke commercial solutions to their 
needs. Major business customer purchasing decisions are typically high in value; subject to 
rigorous internal scrutiny; and require a number of competitive bids from potential suppliers thus 
reinforcing the strength of customer buying power which Ofcom acknowledges in the 
consultation7. 
  
Ofcom themselves recognised the particular characteristics of the large business customer 
group in its 2007 Replicability document and observed that regulation can lead to price-
following, which can mute competition and is not in the consumers’ interest. Ofcom also states 
in the current consultation document that they do not consider that competitive conditions in the 
large business segment have deteriorated since the relaxation of SMP regulations in access 
markets, nor have they received any complaints that BT is exploiting customers as a result of 
the regulatory freedoms. BT’s experiences and its own market analysis bear these observations 
out. In the current tough economic climate the BT customer base is looking to drive ever harder 
bargains. BT assumes that under Ofcom’s current proposals the conditions associated with 
Ofcom’s 2007 “Replicability: the regulation of BT’s retail business exchange lines” fall away in 
their entirety. 
 
BT continues to experience consistent and significant decreases in both its installed base and 
new supply of PSTN, ISDN2 and ISDN30. Also major business customers continue to move 
away from BT supply to the wholesale-based alternatives of WLR and CPS sourced from other 
business providers. 
 
In addition, major business customers continue to increase their use of alternative means of 
making voice calls in particular via converged solutions offering convenient and cost-effective 
mobile and fixed integration and, at the higher-end, bespoke IP-based solutions signalling a 
major trend in the near future to corporate VoIP and SIP trunking technologies.  
 
1.3 International comparisons 
 
Ofcom's proposals in this consultation are consistent with those already implemented in other 
European Member States.  For example during the past year, France has lifted regulatory 
remedies in the retail narrowband markets, effectively concurring with the European 
Commission's view that calls markets are no longer susceptible to ex ante regulation, and 
finding the respective incumbents no longer to have Significant Market Power.  Even in markets 
where the incumbents' market share has been significantly higher than the equivalent in the UK, 
and where functional separation of the access network business (and hence the delivery of 
equivalent wholesale inputs – which we believe is a prerequisite for deregulation) is not in place, 
the relevant regulator has seen fit to lift retail-level remedies and rely solely on wholesale 
regulation to ensure effective competition.  
  

                                                 
7 Paragraph 5.19 of the Consultation document 
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2 Consumer Benefits  
 
BT strongly believes that Ofcom’s proposals to deregulate the narrowband market will benefit all 
customers by allowing BT to compete on a more level playing field.  Customers are well 
informed about alternatives (both fixed and mobile) and their ability to switch meaning therefore 
that concern over any negative consequences of deregulation is unfounded.  BT has already 
proven via the removal of the Retail Price Control that deregulation works – the data we formally 
submitted showed that price changes over the analysis period have been far less than the 
Retail Price Index (RPI).  The highly competitive nature of the retail markets has benefited all 
consumer groups over the last few years.  In addition we believe there are adequate protection 
mechanisms remaining under BT’s Universal Service Obligations and via the General 
Conditions to ensure that no one particular group of customers is disadvantaged. 
 
More details about the characteristics of the residential market can be found in section 1.1. 
 
2.1 Vulnerable and “inactive” customers 
 
We agree with Ofcom’s assessment that their proposals are not detrimental to customers who 
are uninterested in changing supplier and that in any event it would be difficult to target such 
customers8.   Our own research amongst customers who have never left BT supports Ofcom’s 
findings that customers are inactive by choice.  The research additionally shows that these 
customers are making an informed decision to stay with BT and that they have high levels of 
satisfaction and trust with BT.  We concur that there are sufficient measures in place via BT’s 
Universal Service Obligations and other General Conditions to protect any vulnerable 
customers. 
 
2.2 Removal of the Retail Price Control 
 
We agree with Ofcom’s assessment that the removal of the Retail Price Control (RPC) in July 
2006 has had no negative impact on consumers.  
 
We believe that the very competitive markets for consumer calls and lines in the UK is the major 
driving force in setting consumer prices – not just for the higher spending customers but for all 
customers.  Indeed our figures show that the removal of the RPC has had no upward effect on 
BT Retail’s prices and therefore Ofcom was correct in removing it in July 2006.   
 
Our own analysis has demonstrated that price changes made since the end of the control have 
been well under the RPI figure of 4.4% that would have been in place had the control continued 
- the overall price increase was 1.5% compared to RPI.  In addition, we have clearly shown that 
customers in the lower three deciles have not been unduly affected by price changes and have 
in fact seen the lowest financial impact of price changes (-3.5% compared to RPI).  Growing 
numbers of customers have also taken advantage of special offers and have chosen to migrate 
to better value calling plans.  

                                                 
8 Paragraph 5.60 of the Consultation document 
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3 BT concerns 
 

BT contests Ofcom’s preliminary findings in relation to the relevant markets for ISDN2 and 
ISDN30.  In addition we detail below specific concerns about several other markets. 
 
3.1 ISDN2 and ISDN30 access markets 
 
In BT's view, both ISDN2 and ISDN30 are increasingly in competition with new technologies 
such as IP-based products.  Ofcom’s market definition analysis does not sufficiently take into 
account these forward-looking factors: a proper analysis would show that these new products 
(broadband and IP based solutions) are growing and are increasingly substitutable for ISDN2 
and ISDN30 and, at the very least, are constraining BT’s supply and pricing of ISDN products.  
 
Moreover, as set out in Annex 1, BT believes that Ofcom failed to properly assess whether the 
relevant markets for ISDN2 and ISDN30 meet the EC Three Criteria Test.  In BT’s view, these 
markets do not satisfy the Test and therefore Ofcom’s proposed finding that BT has SMP in 
these markets is inappropriate.  
 
3.2 Internet Protocol services 

 
Ofcom has offered very limited analysis to underpin its proposed introduction of distinct market 
definitions for VoIP and managed VoB services, with VoIP calls outside of the narrowband calls 
market but managed VoB services within.  We are confused about Ofcom’s rationale as the 
definitions seem to be based on broad statements of relatively subjective product quality and 
service characteristics. We believe that this argument is weak as many VoiP and VoB products 
offer similar services, have low volume of usage compared to narrowband calls and are 
considered to be emerging technology.    

 
3.3 Fixed and mobile sectors 

 
Given the high number of variables operating in today’s market place, it is understandable that 
Ofcom has had difficulty in assessing whether fixed access and calls are in the same market as 
their mobile equivalents.  Notwithstanding the sheer range of packages on offer, the basis of 
charging for access differs markedly between the fixed and mobile networks, and even the 
different market characteristics of the two mobile purchasing models (pre-pay and contract) act 
to make it difficult to make confident assessments of the level of substitutability between fixed 
and mobile services. 
 
We believe that had Ofcom been able to gather more comprehensive data9, it would have found 
clear evidence that, contrary to its own interpretation in paragraph 4.66, the growth in mobile 
call minutes has been largely at the expense of fixed call minutes rather than being incremental.  
With more in-depth analysis, Ofcom would also have been able to disentangle the access and 
calls relationship in order to be able to identify a similar pattern of substitution in the access 
markets.  The number of people who make mobile calls from home has been gradually 
increasing BT research shows that convenience, using up free minutes and the fact that it is 
cheaper to call mobile to mobile are the main drivers of mobile phone use in the home.  Clearly 
therefore, there is strong substitution from fixed narrowband markets to mobile markets.  A large 
proportion of BT’s customers take both fixed services from BT and mobile services from one or 
more of the mobile providers.  The risk that customers, including the minority that do not also 
take mobile services, will migrate to mobile services acts as a constraint on BT’s commercial 
                                                 
9 We note Ofcom’s recognition (e.g. in paragraph 4.95) of the qualitative shortcomings of its existing data.  
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activity in the adjacent fixed narrowband markets.  This substitution effect is already strong and 
the trend suggests it will intensify over the coming months and years. 
 
We are pleased to note in paragraph 6.42 of its review of the wholesale narrowband markets10 
that Ofcom acknowledges that “mobile calls are (just) outside the market for fixed calls”.  We 
believe the trend of substitution is set to continue. 
 
3.4. Operator Assistance  
 
We are satisfied to note that Operator Assistance, identified by Oftel as a market in the previous 
review, is recognised by Ofcom as no longer a separate market in its own right. 
 
3.5 Number Translation Services (NTS) 
 
Ofcom’s parallel review of the fixed wholesale narrowband markets has proposed to retain a 
wholesale regulatory remedy that directly impacts on BT’s ability to compete on a level playing 
field in retail markets.  Ofcom provides little explanation why this is justified and appropriate. 
 
We believe that it is inappropriate for the NTS Call Origination Condition to extend to BT’s 
retailing of NTS calls following a finding that BT no longer has SMP in retail call markets.   
 
Through the NTS call origination condition, BT alone is restricted in the amount that it can retain 
from its retail charge for NTS calls, namely: (a) a charge for the wholesale call origination 
charge for originating NTS calls; (b) a charge for the NTS Retail Uplift; and (c) a charge for bad 
debt relating to the retailing by BT of Premium Rate Services calls.   
 
With Ofcom’s proposal that no communications provider has SMP on the retail market for fixed 
line calls, these retail aspects of the NTS call origination condition cease to be relevant.  They 
inappropriately place BT at a material disadvantage to its competitors in the provision of NTS 
calls and call packages generally, as BT’s competitors are not similarly restricted in what they 
can charge and retain for these calls.  Such asymmetric treatment of providers makes 
absolutely no sense in a competitive market and in BT’s opinion Ofcom fails to justify this 
treatment under Sections 3, 4 and 47 of the Communications Act. 
 
Further the National Telephone Numbering Plan restricts BT alone in its ability to set the retail 
charge for some NTS calls.  For example BT is allowed to charge only 5p per minute or per call 
for a 0844 call but other retailers are allowed to charge higher prices, and invariably do, some 
significantly more.  This again places BT at a material disadvantage to its competitors in the 
fixed line calls market. 
 
 

                                                 
10 Review of the fixed narrowband services wholesale markets: Consultation on the proposed markets, market power determinations and 
remedies” Ofcom 19 March 2009 



IN CONFIDENCE 
 

 
Page 12 of 18 

BT Response to Ofcom’s consultation document 
 “Fixed Narrowband Retail Services Markets”, 4th June 2009 

 

 
4   Response to specific questions 
 
In this section we provide our answers to Ofcom’s specific questions.  Please note as we do not 
have any specific comments on the proposals for Hull we have not responded to the questions 
relating to Hull. 
 
Question 4.1 - Do you agree with our proposed market determinations for the UK excluding Hull and for 
Hull? If not, please provide reasons and your alternative proposals for the market structures? 
 
BT welcomes Ofcom’s proposals and in the main agrees with their assessment.  We do 
however have some specific concerns, namely around Ofcom’s definition of ISDN2 and ISDN30 
markets and IP service markets.  We also believe that Ofcom has not recognised the level of 
fixed-mobile substitution that today exists.  These concerns are detailed in section 3 above. 
 
 
Question 5.1 - Do you agree with the analysis set out above for the residential analogue access markets 
in the UK excluding the Hull area which found that BT does not have SMP? If not, please provide 
reasons. 
 
We agree with Ofcom’s analysis that BT does not have SMP in the residential analogue access 
market and that there are now sufficient wholesale remedies in place so no barriers to entry 
exist and competitors can fully replicate BT’s retail services.  This has resulted in a wide range 
of companies entering the market since 2003 and, BT’s market share declining significantly, a 
trend that will continue.  Customers (even the most inactive) have a wide range of competitive 
services to choose from which they are aware of and they know they can switch suppliers (see 
section 1.1 for more detail). In addition, the competitive environment in these markets ensures 
that vulnerable customers have not been disadvantaged by recent price changes and there is 
adequate protection remaining via BT’s Universal Service Obligation and other General 
Conditions (see section 2 for more detail).   
 
 
Question 5.3 - Do you agree with the analysis set out above for the business analogue access markets 
in the UK excluding the Hull area which found that BT does not have SMP? If not, please provide 
reasons. 
 
We agree with Ofcom’s assessment that BT no longer has SMP in the business analogue 
access market.  We believe Ofcom’s proposals are fully justified and are a logical progression 
from the 2007 replicability decision.  BT looks forward to being able to compete more effectively 
in the business sector, which will have benefits for both business customers in the UK and the 
overall economy.  There are sufficient wholesale remedies in place so no barriers to entry exist 
and BT’s business analogue access services are fully replicable.  This has resulted in an 
intensely competitive market where nearly all SMEs are aware of competitors and multi-
sourcing is common place.  These market characteristics have resulted in BT’s market share 
falling by 25% since 2003 to stand at just under 59% today – this decline is set to continue.  See 
section 1.2 for further detail. 
 
 
Question 5.5 - Do you agree with the analysis set out above for the ISDN2 market in the UK excluding 
the Hull area which found that BT continues to have SMP? If not, please provide reasons. 
 
As set out in the Annex 1, BT believes that Ofcom failed to properly assess whether the ISDN2 
market meets the Three Criteria Test.  In BT’s view, the market does not satisfy the Test and 
therefore Ofcom’s proposed finding that BT has SMP in this market is inappropriate.  
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Question 5.7 - Do you agree with the analysis set out above for the ISDN30 market in the UK excluding 
the Hull area which found that BT continues to have SMP? If not, please provide reasons. 
 
BT has the same issues with Ofcom’s finding that BT has SMP in the ISDN30 market.  
 
 
Question 6.1 - Do you agree with the analysis set out above for the residential calls market in the UK 
excluding the Hull area which found that BT does not have SMP? If not, please provide reasons. 
 
We concur with Ofcom’s analysis that BT does not have SMP in the residential calls market. 
Again, there are sufficient wholesale remedies in place, resulting in plenty of choice for 
consumers, which has led to considerable levels of switching.  In addition, prices have 
significantly declined since 2003.  See sections 1 and 2 for further detail. 
 
 
Question 6.3 - Do you agree with the analysis set out above for the business calls market in the UK 
excluding the Hull area which found that BT does not have SMP? If not, please provide reasons. 
 
We agree with Ofcom’s analysis that BT does not have SMP in the business calls market. We 
believe that all sizes and sectors of the UK business market are fully and intensely competitive, 
which has resulted in BT’s falling market share - the trend is expected to continue and BT’s 
share currently stands at 38.6% of business calls.  In addition, we support Ofcom’s analysis that 
there are sufficient wholesale remedies giving businesses plenty of options to choose from in 
terms of CPS, WLR, LLU and mobile operators.  Furthermore, customers are fully aware of 
competitors and their ability to switch suppliers. 
 
 
Question 7.1 - Do you agree with our assessment of the likely impacts of deregulations? What, if any, 
changes to our current procedures/approach do you consider we should adopt in the light of the 
deregulation? 
 
We agree with Ofcom’s assessment that deregulation will be beneficial for consumers, 
businesses and the economy alike. There is no longer any need for BT to be subject to artificial 
control through regulatory remedies.  BT will remain subject to general competition law and will 
continue to comply with the same General Conditions that equally apply to our competitors. In 
addition BT will still be subject to, and comply with, the Universal Service Conditions ensuring 
vulnerable customers remain protected.  The removal of SMP regulatory obligations will allow 
BT to compete on a more level playing field.   We have also assumed that any associated 
regulatory reporting for these narrowband markets falls away.  
 
 
Question 7.2 - Do you agree with our assessment of the characteristics of the ISDN2 and ISDN30 
markets? Subject to your assessment of the markets, do you agree with the proposed removal of retail 
remedies for ISDN2 and ISDN30 and reliance on wholesale remedies alone? 
 
Ofcom states “In addition, maintaining the SMP finding ISDN2 and ISDN30 markets allows 
Ofcom to keep flexibility in the use of ex post competition powers, should concerns emerge.” 
There have been no recent disputes, customer or competitor complaints concerning either 
ISDN2 or ISDN30.  Therefore, we are unclear why Ofcom feels the need to maintain the SMP 
finding. In BT’s view the ISDN markets do not satisfy the three criteria test and therefore a 
finding that BT has SMP is inappropriate. We strongly believe that BT’s SMP status in both 
ISDN2 and ISDN30 markets should be removed.  See response to question 5.5 and 5.7 and 
Annex 1 for further detail.   
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Question 8.1 - Do you consider that our proposed remedies meet the tests set out under the 
Communications Act? 
 
We fully agree that no retail SMP remedies continue to be appropriate for the retail markets.  
For the ISDN2 and ISDN30 markets, for the reasons stated above we disagree that BT has 
SMP in these markets. 
 
 
Question 8.2 - Do you have any general comments on the market review conclusions or remedies 
proposed? 
 
Overall we believe that Ofcom’s assessment of the markets has been thorough and its 
approach generally appropriate.  We fully support Ofcom’s conclusions to remove all retail SMP 
regulation from BT.  However, for the reasons stated above we disagree with some conclusions, 
such as finding that BT continues to have SMP in ISDN2 and ISDN30 markets.  We also think 
there are inconsistencies around Ofcom’s conclusion that retail calls markets are effectively 
competitive but some specific wholesale regulation (namely NTS call origination) continues to 
apply to, and impact BT’s retail services but does not similarly impact the retail services of BT’s 
competitors.    
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Annex 1 
 
BT disagrees with Ofcom’s conclusions that BT continues to have SMP in the ISDN2 and 
ISDN30 markets.  For the reasons set out below, BT believes that both of these markets fail to 
meet the Three Criteria Test and therefore a finding of SMP is inappropriate.  Both markets do 
not appear on the EC list of recommended markets susceptible to ex ante regulation – only a 
broader retail access market is defined by the EC.  In these circumstances, the EC has made 
clear that it is incumbent on the regulator to explain why and how the three criteria are met.11 
 
(i) There are no high and non transitory barriers to entry for ISDN2 and ISDN30 

 
The first criterion requires that there be high and non-transitory barriers to entry.  BT notes that 
while Ofcom concludes that there are "in practice" barriers to entry, Ofcom does not find that 
these barriers are "high and non-transitory".  BT demonstrates below that the relevant markets 
for ISDN2 and ISDN30 are not characterised by high and non-transitory barriers to entry.   
 
As Ofcom acknowledges, barriers to entry for ISDN2 and ISDN30 have reduced since the last 
market review, with wholesale regulation allowing new entrants to obtain the same access as 
BT’s retail arms.12  BT’s competitors have, as a result, the ability to replicate the supply of BT’s 
retail ISDN2 and ISDN30 services on a basis which is technically and commercially viable, 
which Ofcom acknowledged in the context of the Replicability consultation13.  

 
The "in practice" barriers to market entry for ISDN2 and ISDN30 that Ofcom has identified are 
not supported by factual evidence and in any event do not rise to the level of high and non-
transitory.  In particular:  

 
• In BT’s experience, ISDN2 and ISDN30 are purchased both stand alone and as part of a 

suite of business products and services. BT has no evidence that the majority of its 
customers purchase ISDN2 and ISDN30 as a suite of business products and services  

 
• In any event, as noted by Ofcom in relation to PSTN, the fact that some customers 

purchase ISDN2 and ISDN30 as part of a suite of products is not necessarily a barrier to 
market entry: “Entry strategies: […] Adding access and voice products to pre-existing 
bundles allows new entrants to differentiate their product from BT. This offers some 
protection against a potentially aggressive pricing response from what is otherwise an 
homogeneous product”14.  

 
• The fact that the number of ISDN2 and ISDN30 lines is lower than the number of PSTN 

lines is not in BT’s view evidence of a barrier to market entry  
 

• The lack of high barriers to market entry in particular in the relevant market for ISDN30 is 
supported by the fact that since 2004, major competitors such as Cable and Wireless 
and Virgin Media have entered the market and offer a wide range of products and 
services to business customers   
 

                                                 
11 Letter from Philip Lowe for the European Commission to Ofcom dated 27 March 2008, Comments pursuant to Article 7(3) of Directive 
2002/21/EC, p.5 and 6 
12 Paragraphs 5.149 and 5.187 of the Consultation document  
13See Ofcom’s Replicability: the regulation of BT's retail business exchange line services, Consent, 29 May 2007, 17. 
 “ […] Ofcom considers that analogue and digital WLR business exchange line products enable other Communications Providers to replicate 
commercially and technically retail business analogue and business exchange line products that BT Retail might choose to offer.  
4.2 Ofcom has concluded, therefore, that it should disapply the requirement to publish charges SMP services condition to the extent that it 
applies to businesses projected to spend in excess of £1 million per annum (assessed on the anticipated spend in the next 12 months 
consequent on BT being awarded the contract for which it would be bidding) on BT’s communications services […]”. 
14 Paragraph 5.42 of the Consultation document 
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(ii) The structure of the relevant market tends toward effective competition within the 
relevant time horizon 
 
In BT’s view, Ofcom’s analysis of the second criteria for ISDN2 and ISDN30 is not satisfactory: 
 
ISDN2 

• Ofcom enumerates various switching costs, in particular transactions, search and 
administrative costs that would act as a disincentive for customers to switch to 
competitors. In BT’s view, these are relatively insignificant costs and do not rise to a 
barrier to switching  

 
• Relying on the criteria used by Ofcom in its analysis on PSTN, actual switching is one of 

the most important factors in determining the competitiveness of a market. Relying on 
Ofcom’s market share analysis, BT’s market share stands at 73% in 2007, which 
suggests that about 25% of customers have switched at some point15 

 
• This is confirmed by the fact that BT’s customer churn remains [ ] at [ ] for the year 

ending March 200916. It is therefore inaccurate to consider that BT’s customer base has 
remained “relatively stable” since 2002  

 
• BT notes that BT's ISDN2 base prices have increased, but less than the inflation rate and 

have therefore decreased in actual terms   
 

• Ofcom states that BT’s profit margin has increased from 23% in 2003 to 45% in 2008. In 
BT’s view, these figures (and the methodology used by Ofcom to calculate BT’s profit 
margin) do not give the true picture of BT’s profit margin. A few days before the 
consultation document was published BT submitted to Ofcom its retail profit margin 
based on its overall ISDN2 revenue and costs. On the basis of its calculation, BT’s retail 
profit margin has declined from [ ] in the year ending 31 March 2005 to [ ] in the year 
ending March 2008. BT believes that these figures should be part of Ofcom’s analysis    

 
• BT notes that where access is driven by innovation and convergence, competition can 

take place among firms that are not necessarily competitors in a static market17. The fact 
that BT has lost [ ] ISDN2 channels over the past 5 years in particular (but not only) to 
ISDN2 competitors as well as competitors active in PSTN, IP-based solutions, xDSL 
services and mobile or VoIP is symptomatic of the fact that the market is dynamic   

 
• All ISDN2 customers are business customers and as mentioned by Ofcom18, business 

customers are likely to have a greater degree of awareness regarding options for 
switching telecoms providers than consumers. At least [ ] of BT’s ISDN2 customers are 
very large corporate companies. These customers are very price sensitive, are likely to 
multi-source and have a significant buying power     
 

                                                 
15 Paragraph 5.49 of the Consultation document: “Actual switching is one of the most important factors in determining the competitiveness of a 
market. BT’s market share currently stands at 66% which suggests at least 34% of customers have switched providers at some point. […] 
16 Source: BT’s internal figures. 
17 Staff Working Document p.10 
18 Paragraph 5.122 of the Consultation document 
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ISDN30 
 
BT’s ISDN30 product is facing competition from major players such as Virgin Media and Cable 
& Wireless, who have rapidly expanded over the past few years.  Competition from new 
technologies such as IP Trunking, IP-PBX and IP based solutions has also proved very intense 
and is likely to intensify over the coming years.  

 
While there are switching costs for a customer to leave BT, these are relatively insignificant 
when customers switch to competitors’ ISDN30 products (in particular the PBX switch does not 
need to be changed). Moreover in BT’s view the investments required for customers to switch to 
IP based technologies are not as such as to constitute a barrier to switching. This is supported 
by the fact that customers have left BT in large numbers over the past few years, and that new 
technologies are rapidly expanding:   

 
• Over the past 5 years, BT has lost [ ] ISDN30 lines19, and the level of churn has been 

constantly above [ ] since 2004, increasing to [ ] in the year ending March 2009 
 

• BT’s share in ISDN 30 has declined from 60% in 2002 to 48% in 2007 and this tends to 
suggest that at least 12% of ISDN30 customers have switched at some point during this 
time period 

 
• IP based competitors’ entry, and competition with these IP based products is likely to 

intensify over the coming years. This is supported by the progressive growth of IP based 
solutions such as IP Trunking and Hosted VoIP       

 
• A [ ] of BT’s ISDN30 customers are very large corporate companies which are very 

price sensitive, are likely to multi-source and have a significant buying power 
 
BT submits that contrary to Ofcom’s statement its prices have decreased in actual terms and 
BT’s profit margin has remained around [ ]. 

 
(iii) In any event, the application of competition law alone would adequately address any 
market failures.  
 
For whatever reason, Ofcom has not analysed the third element of the three criteria test, i.e. 
whether the application of competition law would adequately address any of the market failures 
that would have been evidenced by Ofcom. In BT’s view, competition law is sufficient to address 
any market failures that may result from BT’s provision of ISDN2 and ISDN30. 
 

                                                 
19 Source: BT internal data 
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Designation of SMP 
 
Irrespective of whether the three criteria test is satisfied or not in relation to ISDN2 and ISDN30, 
BT’s view is that there is convincing evidence that BT does not have SMP in these markets:  
 
ISDN2 
 

• Barriers to customers’ switching are low, and this is demonstrated by the very high levels 
of churn  

• BT’s declining revenue and profit margin 
• Strong level of competition from neighbouring products  
• The significant buying power of business customers, their market awareness and their 

ability to multi-source   
• The fact that BT gains no advantage from its vertical integration as a result of the existing 

wholesale remedies.  
 
ISDN30 
 
Convincing evidence can be put forward to demonstrate that BT does not have SMP: 
  

• BT’s decline in market share to a level below 50%, the lack of barriers to switching, and 
the high level of churn 

• BT’s declining revenue and limited profit margin 
• Strong level of competition from neighbouring products 
• The fact that ISDN30 is widely purchased by major business customers with significant 

buying power, and a tendency to multi-source 
• The fact that BT gains no advantage from its vertical integration as a result of the existing 

wholesale remedies. 
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