
 

British Heart Foundation 
Question Your response 

Question 1:  
 
Do you consider 
Ofcom’s proposed 
rule and the 
proposed 
definitions to be 
inserted into the 
BCAP Code reflect 
appropriately the 
requirements of 
Section 321A of the 
Communications 
Act? If not, please 
explain why. 
 
 

The proposed rule and definitions adequately reflect the requirements of 
Section 321A of the Communications Act.  

The BHF supports the proposal that advertising for identifiable less healthy 
food and drink may not be shown on television between 5.30am and 
9.00pm. 

 

However, more clarity and guidance is required around the definition of 
‘identifiable food and drink products’ as detailed in our comment below.  

 

 

 

Question 2:  
 
Do you consider 
Ofcom’s proposed 
Rule 9.17A and the 
associated meaning, 
to be inserted into 
the Broadcasting 
Code, reflect 
appropriately the 
requirements of 
Section 321A of the 
Communications 
Act? If not, please 
explain why. 
 
 

The proposed rule and definitions adequately reflect the Department for 
Health and Social Care’s (DHSC), and we support the proposal that 
programming (including a channel) may not be sponsored by an identifiable 
less healthy food or drink product between 5.30 am and 9.00 pm.  

However, more clarity and guidance is required around the definition of 
‘identifiable food and drink products’ and the means of differentiating 
between product and brand sponsorship as detailed in our answer to 
Question 3.  

 

Question 3: 
 
a) Do you agree 

with Ofcom’s 
proposal to 
designate the 
ASA as a co-

The BHF supports the proposal for Ofcom to be appointed as the regulator 
for broadcast media, with ASA as the co-regulator for online advertising, in 
the short term. 

Ofcom 

Ofcom is a statutory regulatory agency with experience as a co-regulator of 
television advertising. As the backstop regulator, we would expect Ofcom to 



regulator for the 
prohibition on 
online 
advertising for 
less healthy 
food and drink 
products?  
 

b) If you do not 
agree with the 
proposal to 
designate the 
ASA as a co-
regulator, 
please explain 
why. If 
appropriate, 
please include 
any alternative 
approaches to 
regulating 
online 
advertising for 
less healthy 
food and drink 
products under 
the 
Communications 
Act 2003, 
explaining why 
such an 
approach would 
better fulfil the 
statutory 
requirements. 

 

 

include details of the application, compliance with and breaches of these new 
regulations, along with any commentary on emerging areas for consideration 
of inclusion in the scope of these regulations, in its annual report, to be laid 
before Parliament. This would provide transparency and the very minimum 
level of scrutiny required to ensure that the regulations are being applied and 
enforced appropriately.  

ASA 

The ASA is the current co-regulator of advertising with BCAP, and should 
therefore be able to take on this role with the appropriate support and guid-
ance from Government, Ofcom and Trading Standards. However, there are 
some aspects of their current approach to regulation that we believe require 
consideration. 

The ASA’s current model operates on the basis of investigation of com-
plaints. This reactive approach does not allow for proper assessment of 
overall compliance with the rules, nor does it sufficiently discourage 
breaches. We would like to see a more proactive approach to the enforce-
ment of these rules, rather than a reliance on the public to understand the 
rules sufficiently to bring complaints to the ASA for investigation. This could 
consist of more regular “avatar-based” research, like that published by the 
ASA in 2021,i and more compliance assessments like that published in 2020, 
which found that overall, 159 age restricted advertisements broke the ad-
vertising rules. Of these, 78 different adverts for products high in fat, salt 
and sugar from 29 advertisers appeared on 24 websites and 5 YouTube 
channels.ii 

Given this demonstrated lack of compliance, the regulator should be 
equipped with powers to issue fines for repeat non-compliance, with limited 
scope for “informal resolution” of complaints against repeat offenders. This 
would require a clear definition of repeated breaches to be written into the 
legislation, alongside the development of a consistent approach to the level 
of fines. Fines must provide sufficient deterrent to non-compliance. 

The ASA is an industry-funded regulator which operates on a self-regulation 
model. In order to ensure independence and consistency in the day-to-day 
application of these regulations, key definitions must be laid out in the legis-
lation to avoid the need for judgement calls to be made on a case-by-case 
basis. These include (but are not limited to), the following: 

• Defining a brand as synonymous with HFSS 

• Identifiable HFSS brands 

• Content/platforms whose principal purpose is to facilitate an online 
transaction 

• Factual claims 

• Repeated breach 

• Severe breach 

With regards to the first of these, the definition of “brands synonymous with 
HFSS” is an important part of this regulation, and the BHF believes that it 
cannot be left to interpretation by the regulator. While the ASA has developed 



guidance on brand advertising,iii this guidance is imprecise, and subject to 
interpretation. The application of this guidance needs to be consistent, 
coherent and objective, especially in cases where the definition of a brand as 
synonymous with HFSS is in dispute.  

Moreover, the guidance specifically states that the ASA would “decide on a 
case by-case basis whether an advertisement has the effect of promoting an 
HFSS product and should therefore be subject to the HFSS product 
advertising rule.iv” There are an incredibly large number of brands selling 
food and drink products, hence it is unrealistic to take this case-by-case 
approach.  

The ASA must also publish details of all complaints received and 
investigations made, to ensure transparency and enable proper review of 
these regulations and their enforcement. Ofcom should have oversight of all 
complaints, and it should not be left to the ASA alone to decide on which 
complaints should be referred to Ofcom. All breaches should be reported to 
Government. 

Finally, in developing a mechanism for regular reporting on complaints the 
ASA must also report on new and emerging online platforms that may 
currently be exempt from the restriction. 

Any additional 
comments on: 
Ofcom’s proposed 
approach to 
enforcing the new 
prohibition on 
advertising for less 
healthy food and 
drink products 
online; and Ofcom’s 
assessment of the 
impact of our 
proposed approach 
to implementing 
the new restrictions 
on advertising and 
sponsorship for 
these products on 
TV, ODPS and 
online. 
 
 

The BHF is supportive of the Government’s intention to introduce a 9pm 
watershed on television advertising of HFSS food and similar restrictions on 
online advertising, in order to protect children from these demonstrated 
influences on their food behaviours and preferences,v and, consequently, 
their health. Restricting advertising in this way is an important part of a 
comprehensive approach to address obesity, by creating a healthier food 
environment. 

The UK Government’s own impact assessment found that implementing the 
HFSS advertising restrictions could reduce the number of children with 
obesity by more than 20,000,vi and this is likely an underestimation of the 
potential benefits.vii 

This policy is also widely supported by the public. 2022 polling 
commissioned by the Obesity Health Alliance (OHA) and Diabetes UK 
showed that 71% of people would support a policy that would mean 
children only see healthier food and drinks adverts on television, with only 
7% of people indicating they wouldn’t support this policy. viii Equally, 71% of 
people agreed that it is important to protect children from HFSS advertising 
online, compared to only 6% who disagreed with this statement. 

However, the BHF reiterates its strong disappointment at the long delay to 
the implementation of this vital legislation until October 2025. Urgent action 
in this space is vital to the Government’s stated aims to halve childhood 
obesity by 2030 and to increase healthy life expectancy by five years by 
2035, and the planned measures are evidenced-based, proportionate and 
hugely necessary given the burden of ill health in the UK.  

Data from the National Child Measurement Programme shows that 22% of 
reception-age children and 38% of year 6 children in England are living with 
excess weight or obesity.ix Children with obesity are around five times more 
likely to become adults with obesity,x increasing their risk of developing 



conditions including type 2 diabetes, heart disease, several types of cancer 
and liver disease.   

Sadly, children living in the most deprived areas of England are more than 
twice as likely to be living with obesity as those living in the least deprived 
areas,xi and are also more likely to be exposed to and influenced by 
unhealthy advertising.xii 

Industry now has another two and a half years to prepare for 
implementation of these regulations and has a number of routes open to it 
to shift practices and ensure compliance. Reformulation of products to 
reduce salt, sugar and fat could enable products to meet the nutritional 
requirements for advertising. Furthermore, analysis by Cancer Research UK 
found that, of 63 HFSS brands, 84% had a non-HFSS product in the same 
brand, master brand, parent company or licence holder company which 
could be advertised in place of HFSS products.xiii Of those who advertise 
HFSS products between 6pm and 9pm, 54% had an alternative non-HFSS 
product, which could be advertised when these restrictions have been 
implemented.xiv  

In the longer, term, we would like to see development of a comprehensive 
approach to the regulation of all types of harmful marketing. However, we 
recognise that this would require the establishment of a new enforcement 
body, and do not support further delay to the implementation of these 
regulations by the end of 2025 to enable this. To support this, regular review 
of the impact and enforcement of these regulations should be undertaken in 
order to allow the scope to be adjusted to capture novel marketing 
techniques, to avoid displacement of adverts to media that are currently 
exempt by virtue of their novelty. The review should also assess the suitability 
of the definitions outlined in the guidance, again to capture any novel 
products or business practices that have come into being after the 
commencement of the regulations and enable further policy development.   
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