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Foreword 

Business connectivity services play a key role in the economy. Businesses and public sector 
organisations use them for a wide range of applications and they underpin consumer and business mobile 
and broadband services. The market is developing rapidly, with large scale migration from legacy to 
modern services. Competition is strong and growing in many segments of the market.  

Appropriate regulation of this market should encourage efficient investment and sustainable competition, 
while avoiding excessive intervention. It should fully reflect competition, not just as it is now, but looking 
forward. 

Some of Ofcom‟s proposals in this review will achieve these objectives. In particular, Ofcom: 

• Rejects calls for „passive remedies‟ for business services, recognising that active wholesale products 
are sufficient; and  

• Plans a major simplification of pricing regulation through the removal of „cost orientation‟ obligations.   

However, in three key respects, Ofcom‟s current proposals will not deliver the right regulatory framework 
for business connectivity:    

• Ofcom proposes to regulate advanced high capacity services for the first time, despite having 
found no compelling evidence of market failure that might justify such a big step. By its own 
admission, Ofcom has reached its conclusion based on incomplete information: critically, it has not 
fully considered the extent of competition from other network providers and from new business 
models based on dark fibre. Our response presents data from our own analysis and from independent 
experts such as Ovum and Analysys Mason that fills in some of these gaps and shows that this 
market is competitive. Ofcom‟s intervention risks chilling investment and innovation to the detriment of 
consumers and businesses;  

• Ofcom has not properly recognised geographic hotspots in competition: as a result, regulation 
will continue in the major UK business centres outside London despite these being served by 
extensive competing networks, as the evidence we provide in our response clearly shows. We believe 
there is a strong case for both extending the deregulated Greater London area to include areas such 
as Slough and to deregulate business centres in other major cities such as Manchester, Edinburgh 
and Leeds; 

• Ofcom has taken an unduly conservative approach to the legacy part of the market, proposing 
little change to the existing historic framework. This means regulation of such legacy services will 
continue in the UK for many years after it has been dropped by other European countries, raising 
costs to industry and distorting the move to newer more efficient technologies. Ofcom should follow 
their lead and deregulate such services.  

In this response to Ofcom‟s proposals, we consider these issues in detail. Using extensive data, including 
analysis from independent experts, we make the case that Ofcom should revisit its thinking, taking a fresh 
and properly evidence-based approach.    

We are confident that if Ofcom were to do this, it would produce a different set of proposals allowing it to:  

• Remove existing regulation from legacy services where it is no longer necessary; 

• Avoid regulation in new markets and in geographies where there is already clear evidence of 
competition; and 

• Deliver the best possible regulatory framework for this vital sector of the telecoms market to support 
all of industry and enable growth. 
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Section 1 – Executive summary  

Overview   

1. Business connectivity services are essential for an effective modern economy. Private and public 
sector organisations of all sizes use them for a wide range of purposes, and communications 
providers use them to deliver mobile and broadband services to businesses and consumers. The 
regulatory framework needs to encourage investment in these critical services and support 
migration to the newest and most efficient products. There should only be intervention where 
there are real and enduring problems due to absence of competition or other forms of market 
failure. Ofcom‟s business connectivity market review (BCMR) has a key role to play in achieving 
the best possible outcome in terms of customer choice, innovation and investment and 
competition.  

2. This is a very challenging review for Ofcom to conduct for a number of reasons.  Market 
boundaries are blurred: distinctions between different technologies and interfaces are less 
relevant to customers, who increasingly meet their needs through services outside the traditional 
scope of the review such as broadband and dark fibre. Technological change is in progress, with 
legacy services in steep decline and new alternatives developing rapidly. Customers range from 
one-man businesses to huge multinationals and include both end-users and other 
communications providers: this is reflected in the diversity of the products covered by the review. 
Providers also come in many shapes and sizes from traditional „telcos‟ to niche entrants whose 
activities can be difficult for Ofcom to track and measure.   

3. Our view is that Ofcom has reacted to the challenging nature of the review by adopting a risk-
averse, conservative approach, which does not recognise the true extent of competition in a 
number of markets.  As a result, the regulation of retail leased lines and trunk services will 
continue in the UK years after it has been dropped in other EU member states; worse, the scope 
of regulation is being extended to high bandwidth Ethernet and optical services, despite there 
being no evidence of any competition problems. The existence of network competition is only 
recognised in parts of London despite its obvious presence in other areas.  

4. That said, whilst Ofcom makes a number of incorrect assessments of market power, some of its 
proposals for remedies are soundly based. We strongly support the rejection of calls for passive 
remedies to be mandated in the BCMR. This would be wrong in principle, crowding out alternative 
infrastructure investment. It would also be unworkable, especially as it could not be limited to 
SMP markets. We are also firmly in favour of the proposal to make pricing regulation clearer and 
more transparent by removing the cost orientation obligations which have so far applied to BT in 
business connectivity markets where we have SMP.  We support Ofcom‟s conclusion that charge 
controls or safety caps are better tools to address concerns about excessive pricing.     

5. The remainder of this section summarises our views on i) the markets covered by the review and 
Ofcom‟s proposals for how they should be regulated and ii) issues that are of relevance across 
the BCMR, i.e. geographic analysis, data centres, EOI as an SMP remedy, passive remedies and 
cost orientation. Subsequent sections of this response give our answers to Ofcom‟s questions, set 
out more detailed analyses of key issues and provide evidence on the increasing competition in 
business connectivity markets. In addition, we are providing alongside our response a number of 
reports commissioned from independent consultants that provide further evidence and analysis.  
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Ofcom’s proposals for markets covered by the review   

Retail low bandwidth traditional interface leased lines  

Ofcom‟s key proposals  BT‟s view  
Single product market covering:  
 2Mbit/s digital leased lines 
 Sub-2Mbit/s digital retail leased lines 
 Analogue retail leased lines  

Ofcom should determine that retail leased lines 
are outside the scope of the BCMR – the three-
criteria test is not met 

 
BT has SMP  BT does not have SMP in a single product 

market – competition at 2Mbit/s must constrain 
our pricing for the other product groups 

No retail obligations for 2Mbit/s; basic SMP 
obligations excluding new supply for the other  
products; and safeguard price cap for analogue 

No SMP remedies are required or justified 

 
6. The years since the last review have seen further significant declines in demand for retail low 

bandwidth TI leased lines as customers continue to migrate to more modern alternatives, 
principally Ethernet leased lines and broadband. Ofcom‟s research [paragraph 2.16] shows that 
demand for legacy leased lines has fallen by 30% since the last BCMR, and BT‟s volumes in the 
low bandwidth market fell by 15% during the year to March 2012 alone. We expect to see further 
drops in demand over the coming years, often in the form of big step reductions through the 
migration of the larger customers who account for significant percentages of our volumes.      

7. The trend away from TI services is evident across the EU. In many other member states, 
regulators have reacted to the reduction in demand for these services by stepping back from 
regulating them. Both ARCEP in France and BNetzA in Germany have found that the 
Commission‟s three criteria test is no longer met in view of the replicability of the incumbents‟ 
retail offerings and the constraints imposed by Ethernet and higher bandwidth services. These 
findings and the subsequent withdrawal of regulation are in line with the action taken by the 
Commission before Ofcom‟s last BCMR in 2008 to remove retail leased lines from the 
Recommendation on markets susceptible to ex ante regulation.   

8. In its treatment of retail leased lines, Ofcom has fallen far behind the rest of Europe. The case for 
these services to be deregulated in the UK is overwhelming. Ofcom sees competition in 2Mbit/s 
services as sufficiently strong for all retail SMP obligations to be withdrawn. Further, it finds that 
all of BT's digital retail low bandwidth services are replicable, technically and commercially, by 
other operators, who can compete on a level playing field using our wholesale offerings. Whilst 
there are no wholesale equivalents of analogue circuits, our pricing for these products must be 
constrained by competition at 2Mbit/s if, as Ofcom believes to be the case, all categories of low 
bandwidth leased line are linked by a chain of substitution and therefore in the same economic 
market. Yet Ofcom stops short of deregulating retail services. We can see no justification for this. 
Ofcom presents no evidence of impediments to competition at the retail level that might warrant 
continued downstream regulation.   

9. Any concerns that Ofcom has over the retail low bandwidth market are not really issues of 
enduring market power. In reality, they relate to consumer protection for the residual users of 
these during the remaining period of migration to a new generation of connectivity services. The 
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commitments BT has given on withdrawal of legacy services show these issues can be dealt with 
through commercial channels. We have also indicated our willingness to give commitments on the 
pricing of analogue services, showing that price regulation is not needed.   

10. Issues of the kind Ofcom has highlighted do not require or warrant formal SMP regulation 
Ofcom‟s proposed approach risks being unduly heavy handed and inconsistent with its statutory 
obligation to minimize the burden of regulation. It also leaves the UK behind the rest of Europe. 

Wholesale traditional interface leased lines  

Terminating segments 

Ofcom‟s key proposals  BT‟s view  
Separate product markets for: 
 Low bandwidth – up to/including 8Mbit/s 
 Medium bandwidth – 34/45 Mbit/s  
 High bandwidth – 140/155Mbit/s 
 Very high bandwidth – 622Mbit/s 

National geographic market for low and very high 
bandwidth 

WECLA and non-WECLA geographic markets for 
medium and high bandwidth 

Low Bandwidth: separate WECLA and non-
WECLA geographic markets should be defined– 
there is a significant difference in the conditions 
of competition within and outside the WECLA. 

For all TI markets – the WECLA should be 
bigger, and Ofcom should identify competitive 
areas in major cities outside London where SMP 
regulation is not required. 

BT has SMP in: 
 Low bandwidth 
 Medium bandwidth outside WECLA 
 High bandwidth outside WECLA 

BT does not have SMP in: 
 Medium bandwidth in WECLA 
 High bandwidth in WECLA 
 Very high bandwidth 

High Bandwidth - We do not have SMP outside 
WECLA: this is a small and declining market 
involving an obsolete product. Ofcom‟s finding 
has been made on the basis of market shares, 
which are not a reliable indicator in this particular 
market. 

Basic SMP obligations; charge control As at the retail level, there should be no 
obligation for new supply for circuits below 
2Mbit/s – these will be withdrawn by 2018. 

11. Ofcom proposes little change to the way that the terminating segments of wholesale TI leased 
lines are regulated. However the market is changing as a result of the same strong trend for 
migration to new services that is evident at the retail level. We invite Ofcom to revise its proposals 
to better reflect the current state of the market and expected developments in the period up to the 
next review.  

12. In the low bandwidth market, Ofcom reports that BT‟s shares are around 20 percentage points 
lower in WECLA than in the rest of the country. This indicates a significant variation in the 
conditions of competition. In view of this, Ofcom should define separate WECLA and non-WECLA 
geographic markets for low bandwidth terminating segments. This would remove the anomaly 
which leaves this as the only wholesale product market, apart from the obsolete very high 
bandwidth market, where no separate WECLA market has been defined.     
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13. The sub-2Mbit/s services in the low bandwidth market are approaching the end of their life. BT 
has already stated its intention to withdraw the new supply of sub-2Mbit/s retail services, with the 
aim of platform closure by 2018. Outside the WECLA (which BT considers, as per paragraph 12 
above, is competitively supplied) Ofcom should align the remedies at the wholesale level with 
those applying to the retail sub-2Mbit/s services by removing the requirement for new supply. 

14. Demand for high bandwidth services has fallen to particularly low levels, with BT providing just 
107 circuits.  Ofcom estimates our market share at 49%, but this figure is likely to be unreliable 
and unstable given the low volumes. In the last review, Ofcom deregulated the obsolete very high 
bandwidth market: the time has now come for Ofcom to deregulate high bandwidth services, 
across the UK and not just in WECLA.  

Trunk segments   

Ofcom‟s key proposals  BT‟s view  
Separate product markets for national and 
regional trunk  

Ofcom should define a single trunk market based 
on the presence of CPs at BT nodes. This would 
reflect the ability of CPs to self-supply their trunk.  

If not, Ofcom should at least not regulate trunk 
services in the WECLA  if it continues with the 
regional trunk definition 

BT has SMP in regional trunk but not in national 
trunk    

BT does not have SMP. Other CPs can self-
provide, and provide to each other, connectivity 
between different parts of the UK 

Basic SMP obligations; charge control SMP remedies are not required or justified 

 
15. When Oftel first defined PPCs and trunk segments in 2002, it found them to be „prospectively 

competitive‟. Since then, the Commission has removed trunk services from its list of markets 
susceptible to ex-ante regulation due to the assumed presence of competing infrastructure for 
these services. Ofcom has accepted that CPs‟ networks have expanded significantly since 2002, 
and that PPCs are now handed over at more than 600 BT buildings. This is significantly beyond 
the 56 nodes used to define the trunk network in the 2008 BCMR and it demonstrates the extent 
of competition for TI services in the UK. Ofcom also recognises that three CPs have the capability 
to self-provide almost all of their trunk segment requirements. Furthermore, as our answer to 
Question 4 shows, there are five CPs that could compete for more than 70% of BT‟s retail TI 
circuits without having to buy trunk from BT or any other CP.  Ofcom‟s proposal to continue to 
regulate trunk when no competitor has any need to purchase from BT is therefore 
disproportionate and unnecessary. 

16. Ofcom considers there are barriers which prevent other operators from fully utilising their own 
networks to provide trunk, such as the lack of minimum or spare capacity at Points of Handover. 
Given TI markets are in decline, the availability of capacity should not prevent a CP from 
competing for leased lines business for the foreseeable future.  We examine these issues in the 
economic analysis of trunk services set out in Section 4.8 of our response and explain why there 
are now no such barriers.  

17. In this review Ofcom has gone some way to recognise the capability of alternative providers by 
deregulating „national‟ trunk routes. However Ofcom continues to reaffirm that we have SMP in 
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„regional‟ trunk, based largely on an estimated BT market share of 89%.  As we explain in our 
answer to Question 10, this figure is unreliable because Ofcom‟s definition of trunk is based on 
routing of retail circuits notionally via BT‟s Tier 1 network nodes which is not the case in practice. 
This notional approach systematically overstates BT‟s volumes and understates those of other 
providers. 

18. In the light of these problems, and to assist with the task of defining the most suitable way of 
identifying trunk network, we asked SPC Networks to review the latest information we have 
available on the proximity of CPs' networks to BT nodes and to adjust the trunk definition 
accordingly. Their report shows that: 

a. a definition of the trunk network based on 78 nodes would more truly reflect the competitive 
position and would not rely upon any notional assumptions about how circuits are routed 
over BT‟s network; 

b. all connectivity between these nodes would fall within a single trunk market and, as we 
demonstrate in Section 4.8, the evidence then shows that this would be a competitive 
market, on which BT has no SMP;   

c. connectivity within the catchment area of each node would be classed as terminating 
segments.  

19. Adoption of this approach would remove the need for separate national and regional trunk 
markets. Given that the definition proposed by SPC Network better reflects the true position on 
trunk, we invite Ofcom to adopt it. We therefore urge Ofcom to give further consideration to the 
definition of trunk: specifically to recognise the impact of competing infrastructure and the 
problems with notional routing described above. 

20. Ofcom should also look again at the rationale for TANs (Trunk Aggregation Nodes). The concept 
of TANs was introduced in the last BCMR, based on clusters of circuits at Tier 1 nodes. It was 
thought that customers would not build to a Tier 1 node nearby if they had a connection to an 
adjacent Tier 1 node. As we have already mentioned,   CPs have now built their networks to all 
Tier 1 areas and beyond, therefore this concept is no longer relevant and should be abandoned. 

21. Ofcom proposes to deregulate TISBO above 2Mbit/s services in WECLA as there is competitive 
supply of fibre to buildings, including BT Tier 1 nodes, within that region. TI trunk is provided on 
bearers with capacity above 2Mbit/s and we therefore propose that trunk segments between Tier 
1 nodes within WECLA should be deregulated at all bandwidths. 

 

Alternative interface symmetric broadband origination (AISBO)  

Ofcom‟s key proposals  BT‟s view  
Single product market for Ethernet services at 
speeds up to and including 1Gbit/s 

WECLA and non-WECLA geographic markets 

WECLA should be bigger, and Ofcom should 
identify competitive areas in major cities outside 
London where SMP regulation is not required 

BT has SMP in both the geographic markets BT does not have SMP in WECLA – our shares 
are below the SMP level and Ofcom has misread 
the non-market share indicators of competition in 
this market 



REDACTED FOR PUBLICATION 

10 
 

Basic SMP obligations; EOI; safeguard cap in 
WECLA; charge control elsewhere 

There is no justification for the EOI remedy 

If Ofcom finds BT to have SMP in the WECLA, 
light touch remedies should be applied, at the 
very least to 1Gbit/s services 

22. Ofcom is proposing an upper bandwidth limit of 1Gbit/s for the AISBO market, with higher 
bandwidth Ethernet and WDM-based services falling in the newly-defined MISBO market. We 
agree with this bandwidth break as it reflects clear variances in competitive conditions above and 
below this limit, including differences in costs, volumes and geographic demand.  

23. The proposal for separate WECLA and non-WECLA geographic markets for AISBO is based 
largely on Ofcom‟s findings from its network reach analysis. We think this methodology is 
generally sound for AISBO, although not for MISBO as discussed later. However it does need to 
be adjusted to reflect the reality of network competition more accurately.  These adjustments 
would result in a larger WECLA which would include for example highly competitive neighbouring 
areas such as Slough.  In the area between Slough and WECLA Ofcom have overlooked 
additional competitor presence – which we outline in full along with other aspects of geographic 
analysis in section 4.3 of this response.  These adjustments would also lead to competitive areas 
being identified in other metropolitan areas.  

24. Ofcom finds BT to have SMP in AISBO in both geographic markets. We do not believe the 
evidence supports this conclusion in WECLA.  Ofcom‟s own methodology, which we think 
includes systematic bias against us, gives us a borderline SMP share in AISBO in WECLA of just 
41% before certain adjustments (that we consider invalid) are made. However, as we show in 
sections 4.3, 4.4 and 4.5 of this response, it is clear that Ofcom‟s calculation overstates our 
shares and understates those of other providers. For example, Ofcom overstates the number of 
BT circuits due to the way it includes notional as well as actual wholesale circuits in its market 
share calculations. Ofcom also under-estimates other CPs‟ volumes by overlooking some of other 
CPs‟ circuits used for other retail markets such as that for VPNs. Our true AISBO market share in 
WECLA can therefore be safely considered to be below the 40% at which SMP may be 
presumed.   

25. Ofcom has also misread the non-market share indicators of competition in this market. The 
assessment underplays the significance of the presence of competitor networks that is the basis 
for the definition of the WECLA geographic market.  In addition, there is no evidence of excessive 
pricing and there is countervailing buyer power. 

26. If Ofcom still believes that BT has SMP for AISBO in WECLA, it should at least recognise the 
different conditions of competition in 1Gbit/s services there and remove our SMP at that 
bandwidth. We estimate that our shares at 1Gbit/s are significantly lower than those for lower 
speed Ethernet services across the whole of the UK.  In London (and other metro areas), this 
difference is especially marked: Openreach estimate their share of access circuits at 1Gbit/s in 
the WECLA is far below the 40% threshold normally associated with SMP.  If, despite all of the 
above, Ofcom does find that BT has SMP in the WECLA, we would stress the need for a lighter 
touch approach to remedies than is currently proposed, to reflect the greater competition there. 
Specifically, the remedies should be restricted to requirements to provide network access on 
reasonable demand, not to show undue discrimination and to publish a reference offer. The 
proposed safeguard price cap is not necessary.   
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27. BT is concerned about Ofcom‟s proposal to impose an SMP EOI obligation.  As we explain in our 
answer to Question 16, the case for this has not been made.   Our view is that the “usual” undue 
discrimination obligation is more than adequate to prevent BT from unfairly favouring its own 
downstream business. 

Multiple interface symmetric broadband origination (MISBO) 

Ofcom‟s key proposals  BT‟s view  
Single product market for wholesale Ethernet 
services over 1Gbit/s and WDM services with all 
bandwidths and interfaces 

WECLA and non-WECLA geographic markets 

There is a single national market – the network 
reach analysis used for TI and AI does not work 
for MI. 

 

BT has SMP in the non-WECLA geographic 
market but not in the WECLA geographic market   

BT does not have SMP anywhere in the UK 

Basic SMP obligations; EOI; charge control for 
single service Ethernet products above 1Gbit/s 

 

 
28. In our view, the evidence shows that there is effective competition in high bandwidth services 

across the whole of the UK. This is supported by our economic analysis of MISBO in Section 4.6, 
the evidence on competition in Annexes 1 and 2, and the reports on high bandwidth services by 
Analysis Mason and Ovum. These show that is no evidence of any competition problems in 
MISBO.  

29. Ofcom uses the same network reach analysis for MISBO as it uses for AISBO, and proposes the 
same WECLA and non-WECLA geographic markets.  This approach does not work for MISBO, 
where the evidence does not support the finding of separate sub-national geographic markets.  
As we show in Section 4.6,  there are no real geographic differences in the conditions of 
competition for MISBO: wherever these services are consumed, there is competitive supply, and 
no basis for Ofcom to intervene. There are a number of reasons why Ofcom‟s standard network 
reach analysis used for mass market AISBO (and TISBO) products gives the wrong result for low 
volume MISBO services:  

a. The vast majority of businesses in the Experian database that underpins Ofcom‟s analysis do 
not use MISBO services and probably never will. On the other hand, the Analysys Mason and 
Ovum reports show that  a significant proportion of those customers who do use high 
bandwidth services are smaller companies and therefore not in the database used by Ofcom; 

b. The potential for high revenues means that CPs will dig out much further than the standard 
200m dig distance assumed by Ofcom, we have provided many examples where CPs have 
dug several kilometres to provide a high speed circuit to a remote site; 

c. Customers for MISBO services tend to locate in areas where competing networks are already 
present, meaning that the dig distance parameter is of limited relevance anyway; 

d. The low number of MISBO customers and scattered distribution of sites where these services 
are located mean that Ofcom‟s „contiguous postal sector‟ based approach to defining 
geographic markets for AISBO and TISBO is not relevant here, and leads to Ofcom finding 
BT to have SMP by default across large areas where no demand exists – effectively 
regulating BT “just in case”. 
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30. As Ofcom acknowledges in the document, it has not taken account of all the relevant business 
models, especially those where operators or customers self-build their networks, using dark fibre 
as an input. In fact, there is evidence that such network designs play a significant role in the 
market for high bandwidth services, and not just in WECLA. In their report, Analysis Mason 
estimate that self-built networks using third party-sourced dark fibre could account for more than 
half the high speed capacity provided to end user organisations, and Ovum estimate that dark 
fibre enabled capacity has now overtaken that supplied via high capacity lit services.   

31. There are a number of other flaws and gaps in the SMP assessment, principally:  

a. It is based on incomplete information. For example Ofcom admit they may be underestimating 
the coverage of Virgin Media, an important provider of high bandwidth services;  

b. Niche providers appear to have simply been “researched” and not required to submit 
comprehensive information to Ofcom: in fact, smaller players have a sizable and growing 
share of this market as the Analysys Mason and Ovum reports show;  

c. The measurement of circuit volumes that underpins Ofcom‟s SMP assessment are flawed, as 
we show in Section 4.5.  Further, we think many CPs will have found the questions on circuit 
volumes in Ofcom‟s formal information request difficult to understand and to answer.  

d. Ofcom has overstated BT‟s volumes in a number of way, for example by including in its 
market share calculations Openreach circuits used in broadcast TV network applications 
whilst excluding broadcasting circuits sold by other CPs. 

32. Ofcom itself views its figure of 59% for BT‟s market share in MISBO outside WECLA with “some 
caution” and states it will be working with stakeholders during the consultation period to firm up 
this estimate. We believe that if the errors and omissions described above are addressed, Ofcom 
will find we do not have market shares consistent with SMP.  Analysys Mason estimate BT‟s 
share of high bandwidth services across the UK at between 31% and 39% by volume.   

33. Further, non-market share indicators point to a lack of market power in MISBO. For example,: 

a. Ofcom itself recognises that there are lower barriers to entry due to the high value of MISBO 
services;  

b. BT‟s profitability is not excessive, contrary to Ofcom‟s observation that it may be above the 
cost of capital; 

c. Many providers have entered this market in recent years;  

d. Countervailing buyer power is high, with multi-site, long term contracts subject to competitive 
tendering being the norm; and  

e. The rate of innovation is high.   

34. Ofcom cites an absence of WDM interconnection products as a significant barrier to entry and 
expansion. However, the evidence on our competitors‟ activities in Annex 2 demonstrates that 
many CPs have entered the market and are expanding rapidly. The Openreach products are used 
as components in other CPs‟ end to end networks as envisaged. The industry is working on the 
development of new forms of optical WDM interconnection with longer term deployment in mind, 
and the fact that usage of such products is not prevalent today does not mean there is a 
competition problem now nor that there is likely to be one in the future. 
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35. The regulatory remedies proposed by Ofcom are therefore unjustified and potentially damaging to 
the development of competition in the market.  Specifically, Ofcom has not justified the case for 
the imposition of an SMP EOI obligation, as we explain in context of the similar issue in the 
AISBO area. The proposal to include „single service Ethernet‟ above 1Gbit/s in the scope of the 
Ethernet charge control also raises particular risks, as this would inevitably act as a direct 
constraint on the (uncontrolled) prices for the optical services in this market and therefore 
discourage investment and innovation in this fast developing area.  

Issues of relevance across the BCMR   

Geographic analysis 

36. The discussions in the preceding paragraphs show the key role that geographic analysis plays in 
Ofcom‟s approach to market definition and SMP. We have already shown how the network reach 
analysis developed in earlier reviews for high volume, low value services does not work for the 
low volume, high value services in the MISBO market.  

37. Section 4.3 of our response highlights further problems with Ofcom‟s geographic analysis which 
lead to insufficient recognition in the proposed market definitions of geographic variations in the 
conditions of competition. The result is that Ofcom only defines one sub-national geographic 
market in this review, the West, East and Central London Area (WECLA). This does not 
accurately reflect the extent of network competition. A key reason for this is Ofcom‟s requirement 
that a geographic market must consist of contiguous areas with sufficient network competition.  
This requirement gives illogical results. For example, the Slough area is flagged as competitive 
but it is not defined as part of WECLA simply because it is separated from it by a very narrow 
corridor of apparently “uncompetitive” areas. In fact, as we show in Section 4.3 Ofcom‟s analysis 
has missed the presence of Virgin Media in this corridor, meaning that Slough should be included 
in WECLA even by Ofcom‟s flawed methodology.  

38. Ofcom‟s approach, and its focus on geographical contiguity, also prevents it from deregulating 
areas of concentrated network competition in business centres in other major cities.  We think this 
is wrong and that Ofcom could adopt an approach which reflects and allows for the disapplication 
of SMP obligations in key locations in other metropolitan areas.  

Data centres  

39. In reviewing business connectivity markets, particular attention needs to be paid to data centres, 
which account for a large and growing proportion of circuits,  data centres have their own unique 
characteristics setting them apart from the majority of business sites, and Ofcom‟s proposals do 
not properly reflect this. For example Ofcom has applied its standard business-site methodology 
for determining competitive conditions at data centres: but because specific factors drive 
decisions on where to locate data centres – sufficient power supply, lack of risk of flooding and 
access to competing connectivity infrastructure – this standard methodology is not appropriate.  

40. Access to competing infrastructure is an essential feature of the important category of data centre 
where competing infrastructure is an important part of the business model and there are multiple 
customers with applications or equipment on the site. By definition, these „multi-tenanted carrier 
neutral‟ data centres have competitive supply of connectivity since the tenants have a wide choice 
of provider. Nevertheless, Ofcom‟s proposals would maintain or extend the regulation applying to 
BT at these locations. We believe Ofcom should remove this regulation by recognising that these 
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data centres are themselves effectively network nodes, supplied directly with connectivity from 
providers‟ core networks. This would remove this type of connectivity  from the scope of the 
„symmetric broadband origination‟ markets defined by Ofcom and the regulation it intends to 
impose in them, More detail of this proposal is set out in the economic analysis of data centres in 
Section 4.7. 
  

EOI as an SMP remedy  

41. In the markets for AISBO and for MISBO outside WECLA, Ofcom proposes to introduce new SMP 
obligations requiring us to provide services in those markets on an Equivalence of Inputs (EOI) 
basis.  The case for such a remedy is not made out.  Ofcom does not identify any specific 
competition or regulatory concern that would justify the imposition of this remedy.  The rationale it 
provides is a vague and unsubstantiated concern that without the inclusion of this remedy, there 
is a risk that competition in markets downstream of the AISBO and MISBO markets might be 
harmed if BT could discriminate in favour of its own business.   

42. Our view is that if proper regard is had to Ofcom‟s November 2005 guidelines on undue 
discrimination by SMP operators, which include clear statements on how discrimination by a 
vertically integrated operator will be interpreted, it is manifest that the “usual” undue discrimination 
obligation is more than adequate to prevent BT from unfairly favouring its own downstream 
business.   

43. Furthermore, Ofcom has focused solely on concerns about the markets downstream of the 
AISBO and MISBO markets and has not considered the impact on the upstream markets in which 
AISBO and MISBO services are supplied.  Imposition of such an obligation on markets which at 
the very least are prospectively competitive risks causing barriers to entry and expansion for 
competitors to BT and other disbenefits to purchasers of those services.  

44. This issue is discussed further in our responses to Questions 16 and 17. 

Passive remedies 

45. As part of its consideration of appropriate remedies in the BCMR, Ofcom has reviewed whether 
there is a need to impose passive remedies, including the extension to business services of BT‟s 
Physical Infrastructure Access (PIA) product which allows sharing of BT‟s ducts and poles. We 
recognise the need for Ofcom to consider this issue given the EC framework and representations 
from other stakeholders. However in our view, passive remedies should only be imposed where 
this would be proportionate and there is a clear competition problem which can only be addressed 
in this way. In view of this, we agree with Ofcom‟s decision not to propose passive remedies in 
the BCMR because “less intrusive remedies are likely to achieve similar benefits for consumers, 
while passive remedies would carry significant risks of worse outcomes, both for consumers and 
for effective competition, including adding costs and encouraging inefficient entry.” 

46. It would be wrong in principle and unworkable in practice to mandate passive remedies as either 
an overlay on top of the existing active remedies or as an alternative competition model. As 
Ofcom concludes, this is likely to have the practical effect of reducing rather than increasing the 
amount of competition in these markets, given that some of our existing wholesale products would 
become uneconomic. The use of passive remedies could not realistically be restricted to SMP 
markets: all downstream markets would be affected. This would breach the requirement of the EU 
Directives and the Communications Act that no SMP remedies be imposed in markets where 
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there is effective competition. Passive remedies would also be irreversible: once CPs had made 
investments and built business models predicated on their existence, it would be very difficult to 
withdraw them following a subsequent BCMR. Ofcom also rightly highlight the inefficiencies 
inherent in competition based on passive remedies leading to increased costs overall for industry. 

47. Some mobile network operators have argued for the availability of passive remedies for mobile 
backhaul, particularly through the extension of PIA.  It is important here to consider if any market 
failure exists in relation to mobile backhaul or, indeed, if there exists any wider „mobile regulatory 
problem‟ that would justify such a disruptive remedy. We understand the MNOs‟ commercial 
imperatives to reduce costs, but that is not a reason in itself for passive remedies to be introduced 
as a new regulatory solution. As Ofcom rightly identifies, solutions from BT and other providers 
are evolving to meet the needs of mobile network operators in delivering services to consumers 
cost-effectively. At the same time there is a growing trend for MNOs to collaborate (including 
formal alliances/joint ventures) in commissioning network solutions from a position of stronger 
buyer power and a greater ability for MNOs to self-build. It is also questionable whether the 
introduction of 4G and the increasing general demand for mobile data services will create a new 
„bottleneck‟ for mobile backhaul over fixed networks.  As the report on mobile backhaul by 
Analysys Mason associated with this response shows, radio and small cell solutions will provide 
effective alternatives to fixed backhaul in the 4G world.  

48. Some stakeholders have also argued that Ofcom should extend PIA to business connectivity to 
make it more economic for them to bid for public funds to provide NGA in the „Final Third‟ under 
the BDUK framework. As Ofcom correctly identifies, this is a matter of other operators wishing to 
access additional revenues to subsidise their NGA business cases rather than any market failure 
in business connectivity markets. In effect this subsidy would be funded by BT and other leased 
lines providers that would be affected by the resulting market distortion.  

49. Ofcom indicates it is open to evidence that shows that NGA investment could be unlocked by 
being able to use PIA for leased lines services. If Ofcom receives any such submissions which it 
considers may have merit, they should be the subject of a public consultation so all stakeholders 
can have sight of these and give their views.  

50. To the extent passive remedies for business connectivity is an issue that needs to be addressed, 
we believe it is more properly a matter for the next Wholesale Local Access market review and/or 
for specific state aid conditions imposed as part of the EC state aid clearance process for the 
BDUK framework and other publically-funded bids, rather than the BCMR.    

Removal of cost orientation obligations  

51. In both the BCMR and Leased Lines Charge Control consultations, Ofcom proposes that cost 
orientation obligations should not be re-imposed in business connectivity markets where BT has 
SMP. We agree that any risk of excessive pricing in these markets can be addressed effectively 
by charge controls and strongly support Ofcom‟s conclusion that cost orientation obligations 
would be unnecessary and disproportionate.  In our view, removing these obligations is an 
important step towards clearer and more transparent price regulation in line with Ofcom‟s core 
regulatory principles.  We look forward to seeing Ofcom‟s proposals on the broader issue of cost 
orientation which will be set out in the forthcoming consultation document.  
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Section 2 – Introduction 

1. The first part of the main body of our response, Section 3, gives our answers to Ofcom‟s 
questions. For ease of reference, we have grouped the answers into three sub-sections relating to 
i) market definition, ii) SMP assessments and iii) remedies. We have no comments on matters 
relating to business connectivity in the Hull area, so we have not included in our response 
answers to questions 11, 12, 18 and 19. 

2. Following this, we provide in Section 4 a set of detailed economic and technical analyses of key 
issues in the review. Four of these consider fundamental aspects of Ofcom‟s approach that are 
relevant across the review rather than to specific markets, namely i) geographic markets, ii) data 
centres, iii) SMP assessment and iv) the use of circuit information to calculate market shares.  
Others focus on particular markets where we have issues with Ofcom‟s analysis, MISBO and TI 
trunk services. 

3. In this review, Ofcom has taken a new approach to the design of the SMP conditions, with a legal 
instrument that specifies which of a single set of conditions apply in each market. This is a 
welcome simplification of Ofcom‟s approach that avoids the need to define a separate set of 
conditions for each defined market. However, we do have some technical legal comments on the 
conditions and the draft Directions, and these are set out in Section 5.  

4. One of our over-arching concerns is that Ofcom has not recognised the true extent of competition 
in many business connectivity markets. The Annexes bring together evidence that supports our 
contention that there is extensive competition in a number of areas where Ofcom proposes we 
have SMP. Annex 1 sets out  evidence on other CPs‟ networks across the UK, and Annex 2 
presents information on others CPs‟ i) products which compete with ours, ii) major contract wins 
and other developments and iii) capabilities and network reach as described on their websites.      

5. Finally, we are providing alongside our response a number of independent consultants reports: 

a. Two of these, by Analysys Mason and Ovum, give estimates of the size of the high bandwidth 
market and BT‟s shares in it: these support our contention that we do not have SMP; 

b. We have also included a report that we commissioned from Analysys Mason in late 2011 on 
the supply options for mobile backhaul: this demonstrates that radio and small cell solutions 
will provide effective alternatives to fixed backhaul in the 4G world and that there is no need 
for passive remedies; 

c. SPC Network have written reports on the economic and technical aspects of the market 
definition of the TI trunk: they put forward an alternative market definition for trunk, in which 
they believe BT does not have SMP. 
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3.  Responses to Ofcom’s questions  

3.1 Market definition 

Question 1: Do you agree with our approach to retail market definition and our proposed retail 
product market definition?   

Summary 

1. Our views on Ofcom‟s approach to retail market definition can be summarised as follows with 
detailed discussion in Section 4.1: 

a. Ofcom should not subject the retail TI market to ex ante regulation at all as it does not meet 
the three criteria test set out by the Commission Recommendation on relevant product and 
service markets within the electronic communications sector (“the Recommendation”), 
something that has been recognised by Ofcom‟s regulatory peers in other member states 
such as France and Germany. 

b. In any event, Ofcom‟s retail market definition is unduly narrow and fails to properly take into 
account the constraints exercised on this segment by Ethernet (including EFM) and ADSL 
alternatives.  Even if Ofcom does conclude that these are not in this market, it should 
consider their competitive constraints when carrying out the SMP assessment. 

c. We broadly agree with Ofcom‟s proposed bandwidth breaks for both AI and TI.  However, we 
believe that Ofcom should make sure that the ensuing competitive dynamics are taken into 
account in the market power assessment. 

d. Wave Division Multiplex (WDM) services present such distinct features and their volumes are 
so low that they should be regarded as a separate market, beyond the scope of this review. 

e. We support Ofcom‟s conclusion not to include VPNs as part of either the retail TI or AI 
market. 

Main points on our views on retail market definition 

Retail TI services should not be regulated 

2. Ofcom‟s regulatory peers in e.g. France and Germany have demonstrated what we believe to be 
the appropriate approach to their analysis of retail low bandwidth TI services in the form of the 
three criteria test as a prior step before determining whether to undertake any further detailed 
service-specific analysis. This is consistent with the Recommendation which at paragraph 17 
requires NRAs to run the three criteria test when identifying markets other than those set out in 
the Recommendation. Only if markets meet all three cumulative criteria should they be 
considered to be susceptible to ex-ante regulation. NRAs elsewhere in Europe have concluded 
that even though issues remain with regard to retail low bandwidth TI retail services, the three 
criteria test is not met and therefore the market is not susceptible to ex-ante regulation. We 
provide extracts from the conclusions of two of these NRAs on the three criteria test in our 
response to Question 6 where the contrast with Ofcom‟s approach in the Review is marked. 
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The market definition is unduly narrow 

Traditional interface versus alternative interface services  

3. Ofcom concludes at paragraph 3.73 that AI and TI leased lines remain in separate markets.  AI 
services have been increasingly displacing TI services for some years now and it is reasonable to 
expect this trend to continue going forward. Whether or not Ofcom should find combined AI & TI 
market(s) in this Review is a moot point. However setting this point aside, it is clear to us that 
Ofcom‟s analysis gives insufficient weight to  the competitive constraints posed by alternatives 
such as Ethernet (including EFM) on the TI retail leased lines low bandwidth market segment and 
that this manifests itself in Ofcom‟s market power assessment in Section 9 of the Review.  

4. For example, Ofcom observes in Figure 5 that 44% of current users of TI services have no 
concerns about replacing TI services with Ethernet, but this is not recognised in paragraph 3.73. 

5. Pursuing this theme further, Ofcom‟s data in Figures 7 and 9 show a continuous decline in retail 
volume trends in low bandwidth TI services and the opposite in retail volume trends in AI services 
since the 2007/8 Review. Ofcom conclude at paragraph 3.65 that retail volume trends in AI 
services point to a market seeing significant growth. Since it is unlikely that most/all of this growth 
in retail AI service volumes can be attributed to new connections in the market, it is reasonable to 
argue that a significant amount of TI to AI migration is occurring, which is consistent with the 
finding that 44% of current users of TI services have no concerns about moving to Ethernet.  In 
fact Ofcom itself recognises this trend in section 7 in relation to TI services [paragraphs 7.91, 
7.125, 7.164, 7.362].   

6. Given the above observations, it is wrong that the constraining effect of Ethernet alternatives on 
the retail TI market does not form part of Ofcom‟s market power assessment in section 9: instead, 
the assessment only considers the narrowly defined retail TI market. Ofcom should take a  more 
open-minded view of the wider market and user behaviours in its market power assessment. 

Asymmetric broadband 

7. Ofcom concludes at paragraph 3.170 that asymmetric broadband (ADSL) and leased lines remain 
in separate markets. For some years, there has been a clear market trend for ADSL services to 
displace TI services. It is reasonable to expect this trend to continue going forward, particularly 
given the rapid deployment of super-fast business-grade ADSL and the relentless drive for cost 
efficiency evident amongst business users. Whether or not Ofcom should find combined ADSL 
and leased lines market(s) in this Review is also a moot point which we consider in section 4.1 of 
this response (Economic assessment of Retail Market Boundaries).   

8. However, setting this point aside, it is clear to us that Ofcom does not give sufficient weight to the 
competitive constraints posed by alternatives such as ADSL on the TI retail leased lines low 
bandwidth market segment and this manifests itself in Ofcom‟s market power assessment in 
section 9 of the Review. 

9. We are particularly concerned that Ofcom‟s analysis of demand-side substitution gives undue 
weight to the likely behaviour of a core group of customers that are least likely to switch in 
response to a small but significant price increase (SSNIP).  Instead, Ofcom should give greater 
weight to the finding reported in paragraph 3.148 that more than half of the surveyed respondents 
were likely to switch to superfast broadband.  If only a share of these customers did indeed 
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choose to switch in response to a price increase, this would represent a significant competitive 
constraint on low bandwidth TI services.   

10. We know from our own customer conversations that ADSL offers existing TI retail leased lines low 
bandwidth users a very cost effective alternative - as Ofcom itself observes at paragraph 3.163. It 
is also clear that ADSL bandwidths are increasing rapidly with the deployment of next generation 
broadband. In a difficult economic climate these two factors will serve to drive existing retail TI 
users to ADSL alternatives at a faster rate than previously observed.  

11. In view of these factors, the market power assessment in section 9 of the Review needs to take 
proper account of the constraining effect of ADSL alternatives on the retail TI market.   

Bandwidth breaks 

Bandwidth breaks in the TI market 

12. At paragraph 3.210 Ofcom discusses the response to a SSNIP by a hypothetical monopoly 
supplier of sub-2Mbit/s TI retail services and find that a significant percentage of end-users at 
512kbit/s would be likely to switch to 2Mbit/s services.  

13. Ofcom goes on to say that the resulting reduction in demand for 64kbit/s services would be 
considerably greater than the critical loss indicating that a SSNIP on sub-2Mbit/s services would 
be unprofitable. 

14. Ofcom concludes that this evidence suggests sub-2Mbit/s and 2Mbit/s services are linked by a 
chain of substitution and are in the same market. If this is correct, it needs to be taken into  
account in Ofcom‟s SMP analysis for retail TI low bandwidth leased lines: if a user of a sub-
2Mbit/s services would switch to 2Mbit/s in the event of a SSNIP, we would be unable to exploit 
any alleged market power in sub-2Mbit/s services since we would be constrained by the level of 
competition in 2Mbit/s (as observed by Ofcom at paragraph 1.42 of the Summary). 

15. In fact if this were not the case, the proposed market definition would be wrong, and Ofcom would 
need to define separate markets for sub-2Mbit/s and 2Mbit/s services. We assume we would not 
have SMP in the latter due to the level of competition.  

Bandwidth breaks in the AI market  

16. Ofcom‟s footnote 130 on page 97 and Figure 9 on page 50 of the current Review refer to a retail 
market volume estimate of only 150 AI services (excluding WDM) at speeds above 1Gbit/s 
compared to an estimated 68,000 services at 1Gbit/s and below. Given the very low number of 
above 1Gbit/s services observed by Ofcom it is legitimate to question whether Ofcom‟s proposed 
intervention in the related high speed wholesale market is appropriate or timely.   

17. On this point we note that the Recommendation states at paragraph (7) that newly emerging 
markets should not be subject to inappropriate obligations, even if there is a first mover 
advantage. Newly emerging markets are considered to comprise products or services, where, due 
to their novelty, it is very difficult to predict demand conditions or market entry and supply 
conditions, and consequently difficult to apply the three criteria.  
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Wave Division Multiplex (WDM) services 

18. Ofcom proposes at paragraph 3.252 to include WDM services in the very high bandwidth retail 
Multiple Interface or „MI‟ market. In our response to the BCMR Call For Inputs, we took the view 
that for a number of reasons it would be inappropriate to include WDM services within the scope 
of this Review. It is still our view that WDM services serve a small number of customers with 
specialised needs which cannot be readily met through Ethernet alternatives and that effective 
competition exists as evidenced by the number of CP websites offering WDM-based services and 
our own experiences of competing for end-user business.  

19. The volumes observed by Ofcom in Figure 23 on page 111 of the Review raise the same question 
as for above 1Gbit/s AI services, in that they are very small in the context of the overall business 
connectivity market and accordingly inappropriate obligations should be avoided. 

Virtual Private Networks (VPNs)  

20. We support Ofcom‟s conclusion at paragraph 3.86 not to include VPNs as part of either the retail 
TI or AI market. 
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Question 2: Do you agree with our approach to wholesale product market definition and our 
proposed wholesale product market definitions? In particular, do you agree with our proposal 
to define a Multiple Interface Symmetric Broadband Origination (MISBO) market?   
 
Summary 

1. Our position on Ofcom‟s approach to wholesale product market definition can be summarised as 
follows:  

a. We support Ofcom‟s finding that lower bandwidth Ethernet products are not in the same 
market as the very high bandwidth (i.e. very high value) products.  

b. We support the finding that the AISBO upper limit is kept at 1Gbit/s rather than increasing 
this.  

c. We are disappointed that Ofcom consider that WDM-based or over 1Gibit/s Ethernet services 
warrant regulation, given the high tech, dynamic and nascent nature of these products and 
markets.   

d. The competitive conditions for 1Gbit/s Ethernet services are significantly different than for 
services below 1Gbit/s, which may justify finding a separate market at 1Gbit/s.  This effect is 
particularly marked within the highly competitive London area.  We therefore suggest that 
Ofcom should find a separate market for 1Gbit/s AISBO services within the WECLA area. 

e. The reference to “multiple interface” in the MISBO definition is potentially confusing, 
ambiguous and unnecessary, which inevitably has led to difficulties for Ofcom counting 
circuits and market shares etc.  Ofcom should also avoid being so technology-specific in the 
definition, and consider the merits of sticking to a simpler bandwidth definition, with the 
clarification that MISBO includes services of total bandwidth of over 1Gbit/s 

f. There should also be an upper bandwidth limit for the MISBO market so that products with 
bandwidths above 10Gbit/s are not included.  BT currently does not sell services above 
10Gbit/s, whereas other CPs do. Services above 10Gbits should be seen as a separate 
emerging market that should not be subject to regulation yet. 

g. Connectivity to multi-tenant carrier-neutral data centres anywhere in the UK at any bandwidth 
with any interface should be excluded from all market definitions (and consequently these 
volumes should be removed from circuit counts). 

Main points of our position on wholesale product market definition 

2. To a considerable extent, the position we hold on Ofcom‟s approach to retail markets applies 
equally to wholesale markets and our detailed economic comments on both are contained in 
Sections 4.1 and 4.2 of this response. In Section 4.6 we provide detailed commentary on the 
MISBO market definition.   

3. BT notes the approach Ofcom has taken to dark fibre in relation to product market definition and 
Ofcom‟s statement that alternative business models active in the supply of very high bandwidth 
connectivity, some of which make use of “dark fibre” (or more specifically those business models 
which use dark fibre inputs from third party infrastructure providers, provided either direct to end 
customers or via solutions providers or systems integrators rather than traditional “telcos”) could 
be relevant to the SMP assessment [paragraph 4.17].  However, Ofcom has not taken sufficient 
account of such alternative players in its SMP assessment.  Customers either self-providing 
connectivity or sourcing from alternative service providers (including systems integrators as well 
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as more traditional CPs) and making use of dark fibre from infrastructure operators show that the 
existence of dark fibre in the market exerts a price constraint at a retail level on leased lines, 
which therefore affects the wholesale price.   

4. Associated with this response, we have included reports by two separate analysts – Ovum and 
Analysys Mason – both of whom have considered the MISBO marketplace.  In each of these 
reports, there are several specific cases identified where customers have used dark fibre as a 
basis for very high bandwidth connectivity, which demonstrates that such an approach does act 
as a competitive influence in this market.  Furthermore, Ovum conclude:  “The low cost per bit of 
a dark-fibre-enabled network becomes very compelling as the capacity utilized scales up.” []. 

This constraining effect should therefore be considered in the SMP assessment, especially for 
higher bandwidth (MISBO) services, which it is not.  This point is developed in more detail in our 
response to question 9.   

5. A separate issue relates to data centres.  For the reasons set out in section 4.7 of this response 
on data centres, we believe Ofcom should identify a particular sub-set of data centres (i.e. carrier-
neutral, multi-tenanted data centres) where the highly competitive conditions of supply should 
enable the removal of regulation for connectivity to these data centres at all bandwidths and for all 
interfaces.  Such connectivity should be excluded from all market definitions. 

6. Regarding the particular issues which Ofcom considers, our views are as follows. 

a. Separate product markets for wholesale inputs to deliver retail AI and TI leased lines: We do 
not concur with Ofcom‟s analysis and we believe at the retail level it is better characterised by 
one-way substitution out of TI into a number of products including but not limited to TI. At the 
network level, we also do not consider that Ofcom‟s analysis is correct and refer to the 
Technical Report prepared by SPC Network on this matter. 

b. Very high bandwidth leased lines: We agree that there is a break at 1Gbit/s and that a 
number of technical solutions are possible, which are likely regarded as substitutable by 
consumers.  

c. Access and backhaul:  We recognise the practical attraction to Ofcom of its proposal to define 
a combined access and backhaul market.  BT sells uncontended circuits to its customers, 
which are variously used for access or backhaul elements as necessary. For example, our 
EAD product is supplied as an end-to-end product, and so can be used for access or 
backhaul, even though it is one product. Furthermore, the terms „access‟ and „backhaul‟ are 
used in different ways by different CPs, making it difficult from a practical point of view to 
identify separate markets which are a function of specific network topology.  

d. Wholesale inputs into other downstream services:  We agree with Ofcom‟s decision to 
exclude CCTV and broadcast circuits.  We also believe that Ofcom should exclude all 
services provided by BT that are used in broadcast TV networks, and we disagree with 
Ofcom‟s proposal that such services provided by BT with Ethernet interfaces should be 
regarded as part of the AISBO or MISBO markets.  We agree that LLU and MNO backhaul 
should not be in separate product markets but consider that Ofcom has not properly assessed 
conditions of competition for these customers. We set out our concerns in more detail on 
these points in section 4.4 of this response. 
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e. Bandwidth breaks: We do not consider that Ofcom‟s analysis of bandwidth breaks for TI and 
AI services is robust at the retail or wholesale level. We deal with this in more detail in 
sections 4.1 and 4.2 of this response and in section 4.6 in respect of MISBO services. We 
agree that lower bandwidth products are not in the same market as the very high bandwidth 
(i.e. very high value) products. Additionally: 

- We support the finding that the AISBO upper limit is kept at up to and including 
1Gbit/s rather than increasing this, as suggested by some respondents.  BT believes 
this is correct, given the differences in cost between a 1Gbit/s circuit and a 10Gbit/s 
circuit.  

- We also consider that the competitive conditions for 1Gbit/s Ethernet services are 
likely to be significantly different than for services below 1Gbit/s, which, 
notwithstanding the specific market boundary definition, should justify a differentiated 
assessment of SMP. This effect is particularly marked within the highly competitive 
London area.  For example, 1Gbit/s services have a comparatively high retail value, 
so that competitive constraints for these services are likely to be higher.  We believe 
that BT‟s share of the provision of 1Gbit/s services in metropolitan areas, especially 
Greater London is relatively low, compared to lower bandwidth services.  For 
example, the graphs in figure 1 below show that the view of market share which we 
use for our own business planning purposes is a share in the Greater London area of 
[].  This compares to Ofcom‟s estimate of BT‟s share in the entire (up to and 
including 1Gbit/s) AISBO market within the WECLA area of between 45% and 50%.  

Figure 1  Openreach views on high bandwidth market shares for metro areas 
 [] 
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MISBO product market definition 

7. BT agrees with Ofcom‟s proposal to identify a product market for higher bandwidth services.  
However, Ofcom‟s definition of this market as MSIBO is flawed in a number of respects and these 
are likely to result in misleading estimates of BT‟s market shares and competitive presence which 
is separate from the AISBO market: 

a. The use of the word “multiple” is ambiguous; it is not unreasonable to interpret this as 
“multiple services on a single bearer” but that does not appear to be Ofcom‟s intended 
meaning of this word. 

b. The Recommendation identifies the relevant market as “wholesale terminating segments of 
leased lines (irrespective of the technology used to provide leased or dedicated capacity)” 
(emphasis added).  Ofcom‟s proposed definition of the MISBO market is clearly linked to the 
underlying technology used to provide the service, even where the technology is not 
discernible in the service experienced by the customer. 

c. The double pronged definition of MISBO, referring to either services with bandwidth above 
1Gbit/s bandwidth or services delivered with WDM equipment at a customer premises “at any 
bandwidth” appears contrived.  It appears to us that Ofcom is starting with BT‟s services to 
ensure all of these products are captured, rather than defining the market according to 
economic principles.  It is axiomatic that by starting with BT services to shape the market 
definition, Ofcom is more likely to find BT with a high market share.  The correct approach is a 
technology neutral market definition that evaluates all CPs‟ products equally.  

d. An unwarranted consequence of the MISBO definition is the possibility of re-regulating the 
market for very high bandwidth TI services.  Such services are typically provided using 
technology such as DWDM and have been explicitly found by Ofcom to be competitive in the 
past and repeated at Ofcom section 8.4.  Ofcom needs to clarify that these services do not fall 
within the MISBO market and so are unregulated.  

e. Ofcom should revise the MISBO product market definition to remove the above effects.  We 
suggest that reverting to the simpler bandwidth break approach may be more appropriate.  

f. Ofcom should also impose an upper bandwidth break for the MISBO market so that products 
above 10Gbit/s should not be included within it.  BT currently provides no services with 
connectivity above 10Gbit/s as a relevant component, whereas several of BT‟s competitors 
currently do.  This suggests that the conditions of competition in relation to these very high 
bandwidth services are different and so justify different treatment (see for example the 
offerings from Geo and SSE described in table 1 in Annex 2 to this response).  As an 
emerging market, Ofcom should treat such nascent services as not susceptible to regulation 
at this stage. 

8. Ofcom proposes a specific category of MISBO services which it terms „single service Ethernet‟ 
services with different treatment in terms of remedies.  Ofcom has not clearly established the 
rationale for defining this subset of the MISBO market, nor suggested any unambiguous tests for 
identifying these services.  The particular Openreach services which Ofcom regards as such 
services may not be fundamentally different to WDM services in the way Ofcom assumes.  For 
example, both currently and looking forward to potential technology developments, WDM type 
technology is generally used to underpin any such service.  For example, Openreach‟s current 
WES services over 1Gbit/s already use DWDM-type technology, though Ofcom‟s proposal is to 
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regard these as “single-service Ethernet” services.  Ofcom should avoid categorisation in this 
technology specific way as there is in real terms no difference between these services. 

Other points on Ofcom’s proposals on wholesale product market definition 

9. Wholesale leased lines segment services, including those forming the Ethernet and PPC product 
portfolios of BT‟s Openreach and BT Wholesale business divisions, have complex and technical 
interface and transmission specifications.  That a service is referred to, for nomenclature, 
organisational, commercial, or sales reasons as, for example, being part of the Openreach 
Ethernet product portfolio, does not necessarily exclude that service, for technical specification 
reasons, from being a TI service. 

10. The mixed, partly product-specific, nature of Ofcom‟s proposed market definition also leads to the 
likelihood that data collected by Ofcom to quantitatively assess OCP activity will either mis-
categorise or simply just miss specific types of circuit, leading to systematic over-statement of BT 
service shares.  Section 4.5 of this response sets out a number of such concerns of this type.  For 
example, we note that Ofcom‟s s135 request dated 23rd May 2011 to OCPs for circuit data did not 
ask for the technical delivery method of the circuit.  Hence, circuits delivered using DWDM 
technology but with service interfaces of 1Gbit/s and below would likely be counted as AISBO and 
not MISBO as per Ofcom‟s market definitions.  This would systematically understate OCP MISBO 
volumes and therefore overstate BT‟s market share.   
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Question 3: Do you agree with our approach to geographic market definition and our proposed 
geographic market definitions? In particular do you agree with our proposal to define a larger 
geographic market in London (the WECLA)?    

Summary 

1. Our views on Ofcom‟s approach to geographic market definition and geographic market 
definitions proposed in the consultation document can be summarised as follows:   

a. the methodology which Ofcom has adopted to defined geographic markets [5.21-5.45];  

 We broadly support the approach of postal sectors and CP presence but do not agree 
that the analysis of service shares is robust or necessarily appropriate given the co-
determination of product and geographic boundaries for this market. 

b. the principles and findings of the updated network reach analysis for the UK [5.79-5.127]; 

 We consider that there are inconsistencies in Ofcom‟s analysis and significant areas of 
competition from weaknesses in the methodology and under-representation of competitor 
networks and services. 

c. the identification of the WECLA area [5.128-5.166];  

 This area can reasonably be extended to many other postcodes where there is evident 
competition and to other parts of the UK in metropolitan areas where there is logical 
contiguity of networks. 

d. the analysis of wholesale service shares for the key identified markets [5.167-5.135]. 

 For a host of reasons we have major concerns that these have not been accurately 
estimated and that there is systematic bias to find BT with high market shares in all 
product markets. 

2. The key points on these issues are set out below, and further detail is given in our economic 
analysis of Ofcom‟s proposals on geographic markets in Section 4.3 of this response with 
associated discussion in Section 4.5.  

Main points of our position on Ofcom’s approach to geographic market definition  

The principles and findings of the updated network reach analysis for the UK 

3. Ofcom [5.38] uses three factors to identify geographic markets, i) CP presence, ii) service shares 
and iii) BT pricing. We broadly support the way Ofcom has attempted to measure CP presence 
but feel it is not wholly successful, especially when combined with the onerous requirement for 
contiguity. The calculation of service shares in this market is difficult conceptually, and as we 
discuss below, there are specific problems in estimating shares on a geographic basis. We do not 
feel that analysis of BT pricing adds any insight to the identification geographic markets, given the 
role of regulation in pricing and the absence of any analysis of other CPs‟ pricing. 

4. We generally support the use of postal sectors as a pragmatic approach to finding an indicator of 
a relevant geographic unit [5.28] and of the methodology adopted to identify CP presence. 
However, we note that Ofcom [7.111] has accepted that it is likely to have significantly 
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understated the coverage of a number of CPs‟ networks. We provide information on other CPs‟ 
network infrastructure in Annexes 1 and 2 of this response.  

5. We have more substantive reservations on reliance on service shares Ofcom [5.38] at this level of 
geographic granularity. Our concerns arise from a combination of three factors.  

a. First, we do not agree that for all postal sectors, competitive conditions are unlikely to vary 
significantly within the unit Ofcom [5.28] especially when site bandwidth is taken into account. 
Ofcom [5.114] notes a relationship between dig distance and bandwidth which we feel is 
masked by other factors and understates the true relationship. In general, Ofcom‟s 
methodology and algorithms may work for the median site but not be accurate for wide 
variations in bandwidth. The potential therefore exists that for any given product market, 
conditions of competition could vary significantly and this will be delineated geographically;  

b. Second, the Experian database is not stratified according to the relative importance of 
different businesses for business connectivity services1 This will tend to give disproportionate 
importance to smaller businesses typically buying lower bandwidth services, which are less 
likely to be of interest commercially to other CPs;  

c. Third, we have broader concerns about the use of circuits as the primary building block of 
service shares as discussed in Section 4.5. In general, we believe that other CPs‟ supply to 
large businesses will be underreported on a like-for-like basis compared with BT‟s. This will 
exacerbate the tendency to find that count BT has SMP when an alternative measure may not 
give the same conclusion.  

6. We note that Ofcom [Footnote 24] has not undertaken any sensitivity of results to choice of 
building block, but that there is the potential for datacentres and backhaul to face different 
competitive conditions [Footnote 41]. 

7. In our view Ofcom has materially underestimated the true extent of competitive footprints of other 
CPs throughout many parts of the UK [Figure 28] and particularly outside WECLA. Our position is 
based on the following observations: 

 The comparative paucity of high network reach areas outside WECLA would appear to be 
potentially incompatible with evidence of many areas in most product markets where BT 
is (apparently) not facing competition yet has market share in the 30-40% region [Figures 
37, 40 and 49]; 

 Ofcom itself [7.111 Footnote 59] acknowledges that it is likely to have underestimated 
competitive footprint of other CPs; 

 We can readily identify postal sectors which on more careful examination should be 
classified as competitive but have not been. These include areas to the west and south 
west of the current WECLA and also in Manchester; 

 The methodology is not robust over time. For example in 2008, Ofcom identified a small 
area in the centre of Leeds as an area of high network reach whereas the same 
methodology in 2012 resulted in a considerably larger area being identified. Yet we are 
not aware of any significant new network build in Leeds in the intervening period. 
Conversely, there are areas identified as being within the competitive Central and East 

                                                 
1 This is also true of the Jigsaw survey attached to the consultation document. 
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London Area define in the 2008 BCMR which Ofcom now believes are not areas of high 
network reach and are therefore not included in WECLA.  

8. Whilst we broadly support the use of flex points and the 200m dig distance rule, in practice this 
may well understate the ability of CPs to provide service to many customers given that they will 
typically pre-build their duct networks. The exact location and spacing of flex points will be driven 
by expected customer demand and the underlying network design.  

9. Regarding contiguity, we feel that Ofcom is overemphasising the need for a single CP to be 
present at both ends of the circuit. given overwhelming evidence of a merchant market. 
Additionally, we consider that contiguity does not need to be physical but rather logical – all CPs 
will interconnect their nodes throughout their networks.  

The identification of the WECLA area 

10. We consider that additional areas can be added to WECLA such as Slough where it is apparent 
that the same CPs are present as in WECLA areas such as Docklands. Other CPs‟ networks 
extend westwards beyond WECLA in a more or less seamless fashion. 

11. Ofcom‟s own analysis of effective competition for MNO sites shows a competitive areaway 
beyond WECLA. The same will apply for LLU backhaul, which we do not believe has been 
analysed outside WECLA.  

12. Ofcom should clarify that when a single-ended circuit starts in WECLA and the CP chooses a 
hand-over point outside WECLA, the circuit should be treated as if all of it were in WECLA. 
WECLA has a competitive supply of access infrastructure and CP presence at BT nodes. If a CP 
is choosing to hand-over a WECLA originating circuit outside WECLA they are making a 
commercial decision to do so, and BT should not be regulated in such cases.  

The analysis of wholesale service shares for the key identified markets 

13. Given the major role that services shares play in the identification of boundaries and SMP, we 
have prepared an analysis of the way Ofcom uses circuit information to calculate market shares. 
This analysis, set out in Section 4.5 of this response, addresses the issue of circuit counts from 
the following perspectives: 

a. The nature of the „focal product‟ and intrinsic difficulties of identifying wholesale supply to end-
users; 

b. Problems of interpretation of Ofcom‟s information requests particularly for OCPs in the light of 
differences in supplied services and network topologies and likely sources of bias; 

c. Difficulties of modelling of circuits to establish market shares intrinsic to Ofcom‟s methodology 
for each of the main wholesale product markets. 

14. We draw out the consequences of these issues below but in summary we consider that there are 
major issues of interpretation with significant error bounds on the calculated shares which Ofcom 
[Table 32] uses. These undermine the associated SMP findings in TI trunk, low bandwidth AISBO 
in WECLA and MISBO services. In addition, we believe that there are other areas outside 
WECLA which continue to justify deregulation for AISBO services. 
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Question 4: Do you agree with our approach to product and geographic market definition for 
wholesale trunk and do you agree with our proposed market definitions for wholesale trunk?  
 
Summary 
 
1. Our position on Ofcom‟s approach to wholesale product and geographic market definition for 

wholesale trunk can be summarised as follows:  

a. We are disappointed that Ofcom is still proposing to regulate the TI trunk market despite the 
Commission removing trunk from the list of markets subject to ex-ante regulation in 2007 due 
to the assumed presence of competing infrastructure for these services.  

b. Ofcom‟s product definition fails to reflect the reality of how other CPs‟ networks have 
expanded.  PPCs are now handed over at more than 600 BT buildings, significantly beyond 
the 56 Trunk Aggregation Nodes (TANs) defined by Ofcom, and three CPs have the capability 
to self-provide at least 98% of their trunk segment requirements. 

c. We agree that Ofcom has gone some way to recognise the capability of alternative providers 
by defining separate regional and national trunk markets.  However, we disagree with 
Ofcom‟s definition of trunk as it is based on routing of retail circuits notionally via BT‟s Tier 1 
network nodes which systematically overstates BT‟s volumes and understates those of other 
providers. 

d. We asked SPC Network to review the data available on the proximity of CPs‟ networks to BT 
nodes and support their proposed trunk definition. SPC Network proposes that a trunk 
network of 78 Regional Aggregation Nodes (RANs) would reflect the competitive position and 
would not rely upon any notional assumptions about how circuits are routed over BT‟s 
network. 

e. In any event, Ofcom should at least look again at the rationale for TANs which are based on 
clusters of circuits at Tier 1 nodes.  TANs were introduced in the last BCMR as it was thought 
customers would not build to a Tier 1 node nearby if they had a connection to an adjacent 
Tier 1 node.  CPs‟ networks now extend within close proximity to all Tier 1 areas, so at a 
minimum Tier 1 nodes should be used and the additional layer of TANs removed. 

f. Ofcom proposes to deregulate TISBO services in the WECLA above 8Mbit/s as there is 
competitive fibre within 200m of buildings, including BT Tier 1 nodes, within that region.  TI 
trunk is provided on bearers that exceed 2Mbit/s and we therefore propose that trunk 
segments between Tier 1 nodes within the WECLA should be deregulated at all bandwidths. 

Main points of our position on wholesale trunk market definition 

2. We have significant concerns on Ofcom‟s approach to market definition for wholesale trunk and 
our detailed economic comments and alternative proposals are contained in section 4.8 of this 
response.   

3. BT asked the consultants SPC Network to review the latest information available on the proximity 
of CPs‟ network to BT nodes alongside Ofcom‟s proposed market definition and to propose 
alternative definitions of the trunk market.  Their findings are set out in two reports provided to 
Ofcom with this response which set out their technical and economic assessments of Ofcom‟s 
proposals.   
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4. The SPC Network reports show in detail how Ofcom has relied on a misunderstanding of the role 
of Tier 1 nodes to define the break between the trunk and termination markets. This is because 
Ofcom mistakenly believes that both BT and CPs gain economies of scales at these nodes that 
neither in fact enjoys.   

5. In reality, CPs have presence at 667 of BT‟s buildings, not just Tier 1 nodes, and they use these 
nodes to handover traffic. The ubiquity of the CPs‟ networks means that many have the ability to 
provide their own trunk connectivity and do not have to rely on BT for trunk connectivity. 

6. However, rather than focusing on the features, prices and purposes of different products to 
assess their substitutability, Ofcom‟s market definition relies on this incorrect vision of the 
network.  The problem with such an approach is it results in market shares being calculated 
based on an abstract definition of the market rather than truly reflecting competitive conditions.  
This has the potential to result in an SMP finding that may not exist if the market had been 
defined in a less abstract way. 

7. We recognise that no model is perfect; however Ofcom‟s definitions of regional and national trunk 
market produce many anomalies which lead us to question their credibility.  For example a circuit 
from Plymouth to Liverpool (290 miles) is treated as regional trunk, which according to Ofcom is 
“more like a terminating segment”.  Meanwhile a circuit from Liverpool to Manchester (34 miles) is 
defined as national trunk.  Ofcom‟s model means that a 45 mile circuit could be classed as either 
a terminating segment (Norwich to Ipswich), regional trunk (Norwich to Kings Lynn) or national 
trunk (Hastings to Dover).   

8. These anomalies suggest that something has gone wrong with Ofcom‟s approach and come 
about because Ofcom has based its market definition around Tier 1 nodes rather than where CPs 
actually handover.  

Extent of competition 

9. In order to demonstrate the extent of competitive network presence, we have analysed BT‟s 
Retail Private Circuits using the Ofcom‟s TAN definition to determine when a circuit has a trunk 
segment (our analysis is restricted to BT‟s retail circuits as we do not have access to CPs end to 
end circuits).  Each circuit was examined to see which CPs have a PoH at each end of the circuit 
that would enable them to compete for that circuit by entirely self-supplying the trunk segment.  
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Figure 1  
CP capability to supply BT Retail circuits on their own networks 

 

 

10. Figure 1 above shows that five operators could compete for more than 70% of BT‟s customer 
circuits without the need to purchase trunk from BT or another CP.  Of these there are three CPs 
who can self-provide at least 98% of their trunk segment requirements. 

11. This analysis relies on using PoHs as an indicator that a CP could compete for a circuit and in the 
consultation document, a number of issues were raised that might not allow some PoHs to be 
used. We deal with these issues in detail in section 4.8, however with 1800 PoHs there will be 
many alternatives available within 56 TAN areas, so constraints at some PoHs would not 
significantly impair a CP‟s ability to compete.  
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Figure 2 
Distribution of OCPs at handover nodes 

 

 

12. Furthermore, handover takes place at 665 node buildings, considerably more than the 67 Tier 1 
nodes identified by Ofcom.  Indeed at some Tier 1 nodes there is no CP handover. Figure 2 
above shows the distribution of CPs with handover at any node building irrespective of its 
designation at varying distances. 

13. BT has two further issues with Ofcom‟s proposed market definitions for trunk which need to be 
addressed.   

a) Trunk in the WECLA - within this market review, Ofcom has separately proposed that there is 
competitive supply of infrastructure for access in the WECLA for above 2Mbit/s TI services.  
This infrastructure can equally be used to provide trunk connection to Tier 1 nodes. TI trunk is 
an aggregation of services onto an underlying bearer (at a multiple of 2Mbit/s) and hence 
should also be considered competitive.  The regional trunk market should therefore exclude 
trunk segments at all bandwidths within the WECLA. 

b) TAN catchment areas - in the previous BCMR, Ofcom introduced the concept of TANs that 
aggregated some Tier 1 nodes and classified carriage between any T1 node in the cluster 
and the end-user as terminating rather than trunk. Ofcom‟s rationale was that if a CP had 
connected to one of the Tier 1s in the TAN, they would not build to another. The TAN concept 
appears to run counter to the evidence which shows extensive build has now occurred with 
multiple PoHs established in most Tier 1 catchment areas. Hence this additional layer of 
aggregation is no longer required and  as a minimum the links between Tier 1 nodes should 
revert to trunk. 
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An alternative market definition 

14. BT supports the alternative definition described by SPC Network in their report as it does not give 
rise to the inconsistencies and anomalies in Ofcom‟s proposed market definition. SPC Network 
suggests defining separate geographic markets based on two criteria: the number of competitors 
and the extent of barriers to entry.      

15. SPC Network defines a set of Regional Aggregation Node (RAN) catchment areas based on 
nodes with two or more CPs having PoH within 500m of a BT node.  This produces a competitive 
trunk network of 78 RANs which removes most of the anomalies which arise in Ofcom‟s proposed 
TAN catchment areas.   

16. This alternative definition is in line with EC guidelines, the ERG Common Position on geographic 
markets and Ofcom‟s approach in the last Wholesale Broadband Access Market Review.  We 
support the adoption of SPC Network‟s market definition as it better reflects the true nature of 
competition in trunk services and does not rely on abstract assumptions on how circuits are 
routed over BT‟s network. 
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3.2 SMP assessment 
 
Question 5: Do you agree with our approach to SMP assessment? 

Summary 

1. Our views on Ofcom‟s approach to SMP assessment can be summarised as follows:  

a. We acknowledge that Ofcom has to address the criteria that are set out by the Commission 
but feel that given the acute difficulties in measuring market shares, Ofcom should have given 
greater weight to other criteria including barriers to entry. 

b. Whilst ostensibly separate, in practice, three criteria - control of infrastructure, economies of 
scale and scope and barriers to entry and expansion - actually overlap to a considerable 
degree2. All of these factors indirectly or directly relate to the underlying trade-offs between 
site value and customer density and here we feel that for the reasons discussed in our 
response to the Geographic market analysis, Ofcom is likely to understate actual and 
potential competition for sites at higher values/bandwidths. 

c. Profitability is used by Ofcom with a degree of asymmetry such that services with high 
profitability are regarded as supportive of BT having market power (in conjunction with other 
factors) but low profitability may be disregarded as an indicator of absence of market power. 
We have considerable reservations on the use of adjusted ROCE values, particularly for 
legacy products as both the adjustments and the overhead attributions exaggerate economic 
profitability. 

d. In general Ofcom gives too little weight to countervailing buyer power which is very strong in 
this marketplace if due account is given to the distribution of businesses by value and the 
position of CPs purchasing wholesale products.  

e. The only criterion which has a substantive role to play in Ofcom‟s market power assessment 
is service shares and essentially all other criteria are assessed around the historic estimates. 
Here we have material concerns on Ofcom‟s choice of metric, the circuit count methodology 
and Ofcom‟s interpretation of CP data. We consider that all of which we consider are unfairly 
working against BT as we discuss in detail in Section 4.5. This is particularly the case for 
small product markets which may be sub-national and where errors of estimation are likely to 
be very substantial. It also applies however to low bandwidth AI services in WECLA. 

2. Our views on Ofcom‟s SMP assessments for specific product markets are given in our answers to 
the relevant questions, and our detailed economic analysis of Ofcom‟s approach in general is 
given in Section 4.4 of this response.  

Main points in our views on Ofcom’s approach to SMP assessment  

Market shares and market share trends 

3. Ofcom [7.14] notes established case law that changes in market shares are indicative of a 
strengthening or lessening of market power but are not decisive. In this context, we are 
concerned that the underlying product market boundaries for example between TI and AI are by 
no means clearly delineated. This implies that shares within these markets – and particularly for 
all the TI services – are not at all robust. There are in any case acute difficulties of estimating a 

                                                 
2 Indeed Ofcom [5.38, 5.39 and Footnotes 29 and 30] actually link all three factors of CP presence, barriers to 
entry and economies of scale and scope at the stage of geographic market definition. 
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meaningful metric for the focal product which applies to all of these product markets. We address 
this in Section 4.5. In the case of TI Trunk, we believe that the shares are inherently unreliable as 
a measure of market power given the way in which Ofcom has determined market boundaries. 

4. Ofcom [7.16-7.17] quotes the EC SMP Guidelines in support of the choice of numbers of 
termination points as the relevant metric of the focal product. Ofcom suggests that the 
alternatives, namely volumes of leased lines and revenues, are more difficult to measure. 

5. We have a number of observations at this stage.  

 First, there are major and substantive issues associated with the calculation of the number of 
termination points. We discuss these issues in Section 4.5. At the very minimum, we feel that 
any SMP finding based on termination points should be strongly corroborated by alternative 
indices of market share such as volumes and revenues.  

 Second, we do not agree that this matter is resolved by reference to separate product 
markets as we do not think the evidence is strong in this regard anyway. 

 Third, given the reliance on market shares, we consider that Ofcom should have assessed 
the robustness of their findings to different metrics of service and how this might change 
according to the geographic unit.  

6. We consider that Ofcom should not have presumed market power from estimated shares in the 
range of 40-50% given limitations in its methodology and poor information. A finding of market 
power using shares should have been supported unequivocally by a wide range of other 
indicators. Indeed, this is established case law. 

Profitability 

7. The problems of using profitability as an indicator of market power are well known and to some 
extent acknowledged by Ofcom such as common cost recovery, prior regulation, etc. What we 
feel is not taken into account sufficiently is that the TI services are coming rapidly to the end of 
their lifecycle, some of the volumes in the markets are now very small and any numbers are 
highly questionable particularly when assets are significantly written off. By the same token, 
values for the AI and MI services are also problematic as Ofcom acknowledges.  

Control of infrastructure not easily duplicated 

8. Ofcom [7.28] argues that „OCPs do not have the incentive to duplicate BT‟s infrastructure‟. We 
provide evidence on the reach of other CPs‟ networks at Annex 1. This demonstrates that the UK 
is highly competitive. Virgin Media claims to be able to reach 85% of businesses, and their 
network is ideally placed to serve some of the smaller and medium sized customers of lesser 
interest to those CPs that are focused on larger companies such as multi-nationals. Annex 2 
demonstrates the success of many players in the market. We Ofcom has not taken this into 
account properly.  

Speed of service  

9. To the extent that CPs have their own networks, there is no justification for Ofcom‟s assertion that 
new customers will be served faster by BT.  
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Reliance on third parties 

10. We do not see there are any material drawbacks here especially given evidence presented by 
Ofcom of a third party merchant market for all the product markets analysed in Ofcom‟s Section 5. 

Network security.  

11. The issue raised by Ofcom is an issue of network management, and we do not see it as material 
in this marketplace. It is not just a function of active rather than passive equipment in any case as 
Ofcom suggests. 

Cost of sales and tendering.  

12. We accept that cost of sales may be relevant to the smaller customers outside the main 
metropolitan areas. However it is readily apparent that Virgin Media is actively targeting these 
customers, often with considerable success, and has a network well designed for supply of these 
customers. In general cost of sales will be spread across a wider set of services than just inter-
site connectivity. Other CPs also target the lower end of the marketplace. 

Resilience 

13. We suggest that these concerns on BT advantages are not material. BT also disagrees with 
Ofcom‟s view that reliance on third party networks increases the probability of technical limitations 
on a service due to interoperability issues. Again, this appears to be mere assertion on the part of 
Ofcom. Technical interoperability issues are rare in Ethernet. The majority of customers currently 
purchase Ethernet interfaces and connect solutions using layer 2 devices. If customers do not 
want to do this, then they will purchase OTU interfaces, which are available from BT (Openreach) 
if they want to route native client services optically in the BT (Openreach) domain. Openreach 
allow this currently on the interface options they offer for both OSA and OSEA.  

14. BT also disagrees with Ofcom‟s view that an end-to-end network means greater levels of control 
of network equipment. First, standard Ethernet is universal. Second, the use of OTU interfaces 
enables the customer to send management information through the service. No customers have 
purchased these interfaces from Openreach. Third, using wholesale access inputs has little 
impact on the features offered by a retail service. This is the same for all CPs. 

Economies of scale and scope 

15. Ofcom‟s [7.41] essential conclusion is that BT enjoys unrivalled scope benefits in its access 
network throughout the UK which arise as legacy benefits3. We have a number of points to make 
here.  

a. First, from the legacy angle, BT is also disadvantaged in that entrants can and do construct 
networks which take advantage of more efficient handling of traffic and do not face restrictions 
which are imposed on BT from having to supply legacy services across a multitude of 
networks.  

                                                 
3 Ofcom [Footnote 33] notes that Virgin Media claims to be in reach of 85% of UK businesses but is unsure how 
this has been derived. We find it surprising that Ofcom has apparently not bothered to establish the facts of this 
matter. In practice we are aware of Virgin Media being a strong competitor for example for local authorities as 
well as other business bids. 
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b. Second, regulation itself has undoubtedly given rise to dis-benefits to BT in both upstream 
and downstream markets where rivals are able to utilise more efficient designs and  

c. Third, Ofcom does not appear to identify either of economies of scale or scope relevant to 
core or trunk conveyance but this does in fact play a role in the assessment of TI Trunk 
services. In that context, we refer to the report by SPC Network which does not give support 
to this argument.  

16. In summary, Ofcom provides no quantitative assessment of the alleged benefits of scope 
economies in access which may play a relevant role in a market power assessment. This is, 
therefore, another example of an alleged benefit like ubiquity, which is purely judgemental. As 
such, Ofcom‟s assessment conflicts with the facts of widespread alternative access networks 
throughout most of the UK where businesses that purchase these services are located. 

Barriers to entry and expansion 

17. Ofcom [7.42-7.49] identifies a range of potential switching costs which might deter entry as they 
are in effect endogenous sunk costs. Ofcom [7.46] argues that this can be associated with service 
loss. In our experience, changeover of supplier does not usually involve loss of service as the 
customer dual operators both systems simultaneously before ceasing whomever loses the 
contract. This is an incidental issue. 

18. Regarding IT systems and processes and customer equipment, our competitors are typically 
associated with large organisations well capable of replicating our systems. 

19. In summary we do not agree that any of the particular issues Ofcom identifies here is material. 

Countervailing buyer power 

20. We disagree with Ofcom‟s [7.52] assertion that there is an absence of countervailing buyer power 
in the relevant wholesale markets. The fact that BT may supply its own downstream divisions to a 
significant degree is not a sufficient condition to conclude that there is no countervailing buyer 
power upstream. 

21. Indeed, wherever there is actual or potential competition in access, all businesses of any 
reasonable size will put out to tender their entire telecoms requirements. At Annex 2 we show the 
extent of competitive pressures by large and small CPs including those which Ofcom has not 
taken into account in its analysis.  

Prospects for competition 

22. We do not consider that an assessment of BT‟s regulated prices Ofcom [7.58] can form a suitable 
basis for an assessment of prospective competition. 
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Question 6: Do you agree with our assessment of SMP for the retail low bandwidth TI market in 
the UK excluding the Hull area?  
 
Summary 

1. Our views on Ofcom‟s assessment of SMP for the retail low bandwidth TI market in the UK 
excluding the Hull area can be summarised as follows: 

a. As discussed in our response to Question 1, we do not believe that ex-ante regulation is 
appropriate in this market as it is no longer in the Commission‟s list of recommended markets 
and, as has been found in other EU member states, it no longer satisfies the three criteria 
test. 

b. At any rate, we do not agree that BT has SMP in this market: 

i. We note that BT‟s volumes in this market have been declining steadily since 2007 and 
that this is likely to accelerate as customers switch to alternatives to TI, such as Ethernet 
and ADSL.  

ii. Ofcom‟s reliance on BT‟s profitability data in this market does not take into account the 
fact that the economic costs attributed to these services reflects the use of near fully 
depreciated assets. 

iii. Ofcom‟s consideration of the investment made by OCPs in this market has not been 
reflected in its conclusion that BT has SMP. 

iv. Ofcom has not taken into account the competitive constraints exerted by alternatives to TI 
such as Ethernet and ADSL when carrying out its SMP assessment, particularly when 
considering the presence of barriers to entry in the market.  

Main points on our views on retail TI SMP assessment 

2. We do not agree with Ofcom‟s assessment of SMP in this market. In our response to Question 1, 
we make the case that the appropriate test to determine whether any retail ex-ante regulation is 
appropriate is the three criteria test. This is consistent with the fact that the market concerned is 
no longer on the Commission‟s list of recommended markets. Our view, which is supported by the 
outcomes cited below in France and Germany, is that taking the three criteria test as the starting 
point enables a more proportionate and progressive regulatory outcome. 

2. However it seems to us that Ofcom is effectively putting the cart before the horse by firstly 
defining a narrow retail low bandwidth TI market (despite evidence in section 3 as to the apparent 
readiness of existing TI users to consider alternatives such as Ethernet and ADSL) which it then 
applies its market power assessment and the three criteria test to. On this basis Ofcom‟s market 
power assessment is self-fulfilling. 

3. This approach is flawed to the extent that it does not allow for adequate consideration of the wider 
market dynamics and in particular the ability of users to replace existing TI services with newer 
alternatives which offer greater flexibility and value for money.  

4. The major planks of Ofcom‟s narrow retail TI market power assessment are unlikely to change 
materially during the next three years as the services concerned attract little interest from OCPs 
due to their legacy status and niche technical nature. If we fast-forward to the next BCMR and 
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assume for the purposes of consistency that Ofcom repeats its approach in the current and 
previous BCMRs, then the logical conclusion is that ex-ante regulation will continue on the 
services concerned until the point at which we withdraw the last remaining sub-2Mbit/s circuit by 
March 2018. This is a perverse outcome and one which is inconsistent with the general aim of 
removing remaining retail ex-ante regulation.  

5. Continuing ex-ante regulation on these legacy services will not help to meet Ofcom‟s aim of 
promoting competition as stated at paragraph 1.3. It is more likely to have the opposite effect of 
discouraging earlier migration to newer alternatives thus denying opportunities for competition in 
the provision of alternatives. 

6. Whilst we can understand some of Ofcom‟s concerns, put simply, Ofcom is taking a 
sledgehammer to crack a nut and there are other more proportionate ways to address Ofcom‟s 
concerns. To this end we remind Ofcom of our readiness to agree commitments as an alternative 
to a finding of SMP. 

7. The remainder of our response to this question discusses Ofcom‟s analysis as set out in Section 
7 of the Review. 

Market share and market share trends 

8. Ofcom [7.354] presents data on the relevant market and concludes that BT‟s overall share by 
volume was 68% in 2011 - down 12% from the 2007 figure of 80%. We provide below data as at 
March 2012 which indicates that our overall volumes decreased by 15% compared with March 
2011. This compares with an equivalent figure of 13% for the decline in our volumes between 
March 2010 and March 2011. 

Table 1 
Low bandwidth TI volumes 

Service Circuits March 2012 % change  
March 2011-12 

% from top 3 
customers+ 

Analogue [] -12% 27% 
Digital <2Mbit/s [] -15% 43% 
Digital ≥2Mbit/s [] -21% 48% 

Total [] -15%  
+ For <2Mbit/s corresponds to 64k service and for ≥2Mbit/s to the 2Mbit/s service 

9. This is consistent with our view that the rate of decline in the services concerned is likely to 
accelerate as users seek better value by migrating to alternatives such as business-grade fast 
and super-fast broadband and Ethernet (including EFM).  

10. Ofcom [7.362] recognises this rapid decline and also acknowledges the opportunity that existing 
TI users have to switch to Ethernet or broadband services. As we highlighted in our response to 
Question 1, Ofcom gives insufficient weight to the constraints posed by these alternatives on the 
legacy services when assessing power in the market concerned.  

11. Additionally whilst the remaining volumes appear reasonably large it is the case, as shown in 
Table 1, that a small number of customers have a disproportionately large share of the circuit 
base, meaning that Ofcom is proposing to maintain ex-ante regulation for the benefit of a distinct 
minority of business connectivity users. As these existing high volume legacy service customers 
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migrate to newer alternatives we reasonably foresee our remaining volumes declining in a very 
sharp and unpredictable manner. 

12. If Ofcom continues to rely on our share of the narrowly analysed market to support the imposition 
of SMP, the logical conclusion is that we will remain subject to an SMP finding until the point at 
which our last remaining retail low bandwidth TI leased line is switched off. We suggest that the 
combination of a large absolute decline in volumes, clear evidence of switching and loss of BT 
share all point to an absence of SMP. 

Profitability 

13. Ofcom [7.372] cites our profitability data (particularly for our analogue and Kilostream services) in 
support of a finding of market power, suggesting that we are not constrained to price at the 
competitive level. We discuss above the general problems of assessing profitability and would like 
to point out that the economic costs attributed to these services will reflect the use of near fully 
depreciated assets. 

Control of infrastructure not easily duplicated/Economies of scale and scope  

14. We consider Ofcom‟s discussion on these points is not compatible with its conclusions. Ofcom 
[7.373-7.378] rightly acknowledges that regulated wholesale inputs (for digital services) exist and 
that OCPs have already made the investment necessary to effectively use PPCs. Ofcom also 
believes [7.357] there is a chain of substitution between analogue and digital services and that 
regulatory interventions have improved the effectiveness of wholesale remedies4.  

15. However, Ofcom [7.377] seems to place very little weight on these factors which is inexplicable 
especially given that in the Summary, Ofcom [1.23] states that they “propose to find that BT has 
addressed remaining concerns relating to the wholesale remedies upstream of this market , to the 
extent that other CPs should be able to replicate BT‟s digital retail services effectively”.  

16. In the presence of fit-for-purpose wholesale inputs and a chain of substitution between analogue 
and digital services, it is the obligation of the NRA to remove all retail ex-ante regulation.  

Barriers to entry and expansion 

17. Ofcom‟s [7.379] observations on the costs and implications of switching are self-evident and 
wholly generic so are not peculiar to the services concerned here. Both the new supplier and the 
user will derive benefits from switching which must be set against any cost of change. 
Furthermore the Commission takes the view in paragraph 12 of the Recommendation that: 

“Even when a market is characterised by high barriers to entry, other structural factors in that 
market may mean that the market tends towards an effectively competitive outcome within the 
relevant time horizon. Market dynamics may for instance be caused by technological 
developments, or by the convergence of products and markets which may give rise to 
competitive constraints being exercised between operators active in distinct product markets.” 

18. In this context, Ofcom must take a wider view of the constraining effect of alternatives such as 
Ethernet (including EFM) and ADSL in the market. In reality it is unlikely that existing legacy 
service users will move to an alternative supplier of the same type of service making much of 
Ofcom‟s discussion here irrelevant. Rather, users will take the opportunity to move to alternatives 

                                                 
4 We assume Ofcom here is just referring to analogue circuits and not all circuits including digital presentation 
when it states that OCPs can only compete with BT‟s retail service by buying another retail service from BT. 
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which offer greater flexibility and value-for-money. This rational and proportionate approach to the 
treatment of this legacy market has been taken in France and Germany in the form of application 
of the three criteria test and led to prompt removal of SMP on the legacy providers of these 
services in those countries. 

19. In their assessment of the three criteria test ARCEP concluded the following, which is 
summarised from their notification to the Commission on 16th February 2010: 

“ARCEP finds that the barriers to entry in this market have been reduced by means of 
regulation imposed on the related wholesale markets. The introduction of wholesale 
terminating segment offers, the developments in local loop unbundling and bitstream offers 
and the deployment of proprietary fibre infrastructure (albeit limited to areas characterized by 
a high economic activity) have allowed alternative operators to compete on the retail market.  

In addition, businesses are increasingly interested in Ethernet offers, which can also be 
provided via DSL (low capacity offers).  

While ARCEP notes that entry barriers remain nonetheless high with regard to the provision of 
leased lines services over copper, it considers that there is a (long term) move towards 
effective competition.  

ARCEP also finds that competition law, in combination with complementing regulation on the 
related wholesale markets to ensure replicability of in particular customised retail offers, will 
be sufficient to tackle anticompetitive behaviour on the retail market. ARCEP concludes that 
this market does no longer warrant ex ante regulation.” 

20. In their assessment of the three criteria test BNetzA concluded the following, which is 
summarised from their notification to the Commission on 20th November 2009: 

“With regard to the first criterion BNetzA concludes that wholesale regulation in place will 
remove market entry barriers. Under current wholesale regulation DT is only obliged to 
provide wholesale terminating segments of leased lines with a bandwidth of 2Mbit/s, but there 
is no obligation imposed to provide wholesale terminating segments with a lower bandwidth. 
However, BNetzA argues that wholesale regulation for the 2Mbit/s lines will erode the market 
entry barriers for the overall market, given that at retail level, lower capacity leased lines will 
be replaced by 2 Mbit/s capacity lines. To this end, BNetzA explains that the existence of 
market entry barriers must be assessed in relation to an overall retail leased lines market 
comprising leased lines both with capacity below 2 Mbit/s and at 2 Mbit/s.” 

“Regarding the third criterion, BNetzA indicates that over the last period of market analysis it 
has not received any complaints or request for intervention. Furthermore, the regulator 
describes analogue and lower capacity leased lines with less than 2Mbit/s bandwidth as 
outdated models. In this respect it refers to the declining revenues coming from this segment 
of the market and to the fact that customers have switched to higher quality products. Against 
this background, BNetzA argues that ex post intervention under competition law is sufficient to 
deal with eventual market problems.  

Accordingly, BNetzA concludes that the third criterion is not fulfilled. Given that the market, in 
order to be susceptible to ex ante regulation, must satisfy all three criteria cumulatively, 
BNetzA concludes that the market does not warrant ex ante regulation.” 

21. It is informative to compare the approaches to the three criteria test taken above by ARCEP and 
BNetza with Ofcom‟s at paragraphs 7.498-7.509. Ofcom applies the three criteria test only to the 
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narrowly defined low bandwidth TI market and makes no reference at all to the presence and 
constraining effect of alternatives making the outcome a foregone conclusion. By contrast ARCEP 
and BNetza demonstrate an approach that we believe better reflects the intentions of the 
Commission and delivers (in very similar market circumstances) a result that is appropriate and 
progressive. 

22. In summary, we remain unconvinced that Ofcom‟s analysis and conclusions here are sound in the 
context of the market concerned. As Ofcom comments at various points in its discussion, this is a 
market in long term decline with little prospect of new entry making proper consideration of the 
presence and effect of alternative technologies essential to a reasonable conclusion. 

23. It is also evident that in the case of a legacy market which is of little interest to OCPs, any alleged 
market power only becomes an issue if the legacy provider seeks to exploit it by e.g. charging 
excessive prices or withdrawing service unreasonably. We have previously communicated to 
Ofcom our proposed alternative approach to SMP regulation to address Ofcom‟s consumer 
protection concerns here. 
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Question 7: Do you agree with our assessment of SMP for the wholesale TISBO markets in the 
UK excluding the Hull area?  
 
Summary 
 
1. In summary our views on Ofcom‟s SMP assessment for wholesale TISBO markets are as follows 

with detail contained in Section 4.8: 

a. We disagree with Ofcom‟s SMP findings in TISBO markets for medium bandwidth services 
outside the WECLA and high bandwidth services outside the WECLA: 

i.  Ofcom places considerable weight on market shares when assessing market power and 
in doing so it fails to consider the impact of alternative technologies available. The 
volumes of TISBO services are decreasing rapidly as customers migrate to alternatives 
such as broadband and Ethernet.  

ii. We have concerns with Ofcom‟s counting of other CPs‟ circuit volumes: in the past, 
omissions have led to BT‟s market share being overstated.  

iii. In the high bandwidth market, BT currently supplies 107 PPCs. We believe this is a small 
fraction of the total volumes in the market. In markets like this where volumes are already 
small and rapidly decreasing as customers move to Ethernet, shares are not a reliable 
indicator of market power and we disagree with Ofcom‟s finding of SMP `in this market.  

b. We support Ofcom‟s finding of no SMP in the following TISBO markets: medium bandwidth in 
the WECLA; high bandwidth in the WECLA; and very high bandwidth markets. 

Main points on our position on Ofcom’s SMP assessment of wholesale TISBO markets 

2. The PPC market has seen significant decline in recent years. In the 15 months since BT provided 
Ofcom with S135 data the market has continued to see significant decrease in volumes. In the 
four graphs below we show how PPC volumes have fallen since the beginning of the financial 
year 2010/11 in the bandwidth groupings corresponding to Ofcom‟s proposed TISBO product 
markets.  

Figure 1  
Sub 2Mbit/s PPC volumes since Q1 2010. 
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Figure 2 
2Mbit/s volumes since Q1 2010 

 

Figure 3  
34/45Mbit/s volumes since Q1 2010. 

 

 

Figure 4 

140/150 Mbit/s volumes since Q1 2010. 
 

 

3. The figures above show that PPC volumes have shown a continuous decline with volumes falling 
between 10% and 50% since April 2010 depending on the bandwidths. However, we note that 
volumes 128Kbit/s to 256Kbit/s services showed an increase in Q2 2010. This was the result of 
the migration of a significant number of retail private circuits to PPCs, but since then volumes 
have fallen 30% fall from this peak. 
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4. We support Ofcom‟s findings of no SMP in the very high bandwidth market and in the WECLA in 
the medium and high bandwidth TISBO markets. 

5. However we have a number of concerns with Ofcom‟s approach to SMP assessment for 
wholesale TISBO services and our detailed economic comments are contained in section 4.4 of 
this response.  The remainder of this section summarises our views. 

6. In general Ofcom‟s market power assessment relies too heavily on estimates of historic market 
shares.  It gives too little weight to other economic criteria particularly countervailing buyer power 
which is very strong in these markets given the distribution of businesses by value and position of 
CPs purchasing wholesale products. 

7. Given Ofcom‟s focus on market shares, section 4.5 details our concerns with Ofcom‟s 
interpretation of CP data and circuit count methodology.  We consider that these unreasonably 
exaggerate BT‟s market presence.  This is particularly the case for small volume sub-national 
product markets such as high bandwidth services outside the WECLA where the impact of 
counting errors can be significant.  

High Bandwidth services outside the WECLA 

8. Ofcom is proposing to find SMP in this market as BT has a market share of 49%. The volumes in 
this market are very low – BT had 120 155Mbit/s PPCs in 2011 (and this number has reduced still 
further to 107). Small errors in estimating volumes can lead to significant changes in BT‟s market 
shares and conclusions on SMP.  In its assessment of SMP Ofcom should also consider the 
impact of the expected migration of the majority of these services to Ethernet over the next few 
years. 

9. With such low volumes it is essential that Ofcom has accurate circuit volumes from all CPs but 
Ofcom now recognises [7.128] that this was not the case during the 2007 market review. 

10. In Table 57, Ofcom asserts that BT‟s market share has fallen from 57% in 2007 to 49% in 2011, 
but then goes on to say that the 2007 data did not include a number of circuits from Virgin Media. 
Ofcom concludes that BT‟s market share has remained static without providing any evidence to 
support this conclusion. This market is characterised by low volumes and the impact of omitting a 
few circuits from other CPs will dramatically overstate BT‟s market share.  

11. We have serious concerns that Ofcom is not using robust processes to obtain volume information 
from CPs. The failure of CPs to provide full information will lead to BT‟s market shares being 
overstated and a potential finding of SMP which is unwarranted. 

12. Ofcom acknowledges that this is a market in decline as there are alternatives such as Ethernet 
but it does not provide any evidence of how this has been factored into it assessment of SMP. In 
a market in rapid decline the speed of migration of remaining customers to other technologies and 
suppliers means that market shares of the remaining customers is likely to be unreliable and 
unstable given the low volumes.    

13. From our volumes we believe that 155Mbit/s PPCs are used in a small number of circuits 
provided by CPs, which would suggest CPs are able to supply most of their circuits without input 
from BT. 
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14. In our view it is disproportionate for Ofcom to regulate such a low volume market, particularly 
given the unreliability of market shares as an indicator of market power.  We think the time has 
now come for Ofcom to deregulate high bandwidth services across the UK and not just in the 
WECLA. 

Medium Bandwidth services outside the WECLA 

15. We have similar concerns with Ofcom‟s assessment of medium bandwidth services outside the 
WECLA.  Here Ofcom has found that BT has a market share of 74%.  This is a substantial 
increase from Ofcom‟s finding of 45% market share in 2007. Assuming the 74% market share is 
accurate it would be reasonable to find SMP. However as with the high bandwidth market, 
volumes are rapidly declining in this market as customers migrate to alternatives and market 
shares are not a reliable indicator of market power under these circumstances. 

Very High Bandwidth 

16. We agree with Ofcom‟s assessment of no SMP and consider this should extend to all very high 
bandwidths not limited to 622Mbit/s. We also believe that the finding of no SMP at Very High 
Bandwidth should extend to Trunk services by changing the definition of trunk from „all 
bandwidths‟ to „all bandwidths below 622Mbit/s‟. 
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Question 8: Do you agree with our assessment of SMP for the wholesale AISBO markets in the 
UK excluding the Hull area?   

 
Summary  

1. Our position on Ofcom‟s assessment of SMP for the wholesale AISBO markets in the UK 
excluding the Hull area can be summarised as follows: 

a. BT does not agree that we have SMP for AISBO in the WECLA area. 

b. BT‟s volumes have been overstated in this market and OCPs‟ volumes have been 
understated, both of which lead to an artificially high market share for BT. 

c. Ofcom underestimates the impacts of alternative technologies, such as EFM.  

d. The combination of extensive competitive network reach, low BT market share and usage of 
alternative technologies strongly indicates that Ofcom should find no SMP for AISBO in the 
WECLA. 

e. We believe that within the WECLA, the competitive position for 1Gbit/s AISBO services is 
very different (as set out above in our answer to Ofcom‟s Q2).  

f. We do not have SMP in connectivity to multi-tenant carrier-neutral data centres anywhere at 
any bandwidth with any interface and these services should not form part of any other SMP 
assessment either. 

Main points on our position on Ofcom’s assessment of SMP for the wholesale AISBO markets 
in the UK excluding the Hull area 

2. As set out in our response to question 3, BT considers that there are certain flaws in Ofcom‟s 
geographic assessment of the wholesale AISBO markets, which require Ofcom to reconsider and 
redefine the definition of the WECLA.  Once the boundary has been correctly identified, Ofcom 
then needs to re-evaluate its assessment of SMP in both the UK AISBO market excluding the 
WECLA and Hull, and the AISBO WECLA market.  This re-assessment also needs to address a 
number of further inaccuracies in the market share assessment methodology – as described in 
more detail in Section 4.5. These include the inappropriate identification of notional BT network 
AISBO circuit ends within the WECLA, missing volumes of self-supplied OCP circuits where they 
are used for purposes other than retail leased lines, missing EFM and SDSL OCP volumes, and 
self-built services using dark fibre inputs.   

3. Correcting these errors should lead Ofcom to conclude that BT does not have SMP in the 
wholesale AISBO market in the WECLA as BT‟s market share would be below 40%, given the 
(correct) inclusion of further competitive postal sectors in the definition of the WECLA.  Following 
the Commission‟s decision-making practice, market shares below 40% are unlikely to lead to 
concerns over dominance and so a finding of SMP would be unjustified. 

4. Whilst we consider that this re-assessment needs to be undertaken, the remainder of the 
response to this question is on the basis of the existing definition of the WECLA proposed by 
Ofcom.   

5. Overall, whilst we do not disagree with the finding of SMP in the AISBO market in the UK 
excluding the Hull area and WECLA (and with the further extension of WECLA to logically 
connected metro areas throughout the UK as discussed in Section 4.3), we do not support the 
finding of SMP in the AISBO market in WECLA.  Furthermore, BT considers that the competitive 
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position within the WECLA for 1Gbit/s AISBO services is different to lower bandwidth services, 
such that Ofcom should consider whether the conditions of competition are different for 1Gbit/s 
services.   

6. We estimate our share of 1Gbit/s services in the London area (i.e. a broader geography than 
Ofcom‟s proposed WECLA) is much lower than 40% as set out in our response to Q2 above) and 
so Ofcom should find that BT does not have market power in the provision of this service.  Even if 
Ofcom were to find SMP in the AISBO market in the WECLA in the final BCMR statement, it 
should take into account the different nature of 1Gbit/s services, as compared to lower bandwidth 
services in the WECLA.  1Gbit/s services have a comparatively high retail value, so that 
competitive constraints for these services are likely to be higher.  Consequently, Ofcom should 
consider not regulating 1Gbit/s services, or at the very least consider imposing less stringent 
remedies, to avoid distorting the existing competitive market dynamics.  This is explained further 
in our response to Question 16.  

Wholesale market for low bandwidth AISBO in the UK excluding the Hull area and the WECLA  

7. Overall, BT does not disagree with Ofcom‟s finding of SMP in this market subject to the 
comments made above.  However, we make the following observations.  

8. In relation to market shares, BT considers that Ofcom has made various errors in its assessment.  
As these are more critical in relation to the AISBO market in the WECLA, these points are set out 
in full in relation to that market (below) but they apply equally to this market.  In addition, Ofcom 
notes [paragraph 7.215] (in relation to the AISBO market in the WECLA) and explains [Annex 8] 
that circuits used to connect nodes to each other do not count towards a CP‟s market share. It 
goes on to explain [paragraph 7.216] how BT had to resubmit its circuit dataset with a revised 
classification for the end-types.  This leads to a reduction in BT‟s market share in the WECLA.  It 
is not clear why Ofcom has not made this same reassessment of BT‟s market share in relation to 
the AISBO market excluding the Hull area and the WECLA.  This reassessment should lead to a 
reduction in our market share in this market.  

9. BT disagrees with Ofcom‟s assertion [paragraph 7.184] that BT supplying 50% more new services 
than Virgin Media (BT‟s biggest competitor in this market) suggests we will continue to have a 
market share well above 50%.  This assertion is unsubstantiated and unreliable, given the fact 
that this market is rapidly expanding.  

10. In relation to control of infrastructure, we do not disagree that we gain some very limited 
competitive advantage from our existing network but this is very limited and insufficient to be 
attributed to supporting a finding of SMP.  Further, Ofcom needs to acknowledge that 1Gbit/s 
services have a higher retail value than lower bandwidth Ethernet services.  Consequently, Ofcom 
should apply the same analysis it uses in relation to high value, high bandwidth services to these 
services.  This means that, in the case of 1Gbit/s services, control of BT‟s network does not give it 
a significant competitive advantage, as the retail revenues that can be earned mean that OCPs 
are more likely to be willing to make the necessary investments to provide new customers with 
these services. This reduces the barriers to entry in this market and also reduces the benefits BT 
gets from economies of scale and scope.  This is implicitly acknowledged by Ofcom in paragraph 
7.226 where it says OCPs will be less competitive in relation to lower value sites.   

11. In relation to barriers to entry, Ofcom has highlighted some switching costs which it considers 
relevant but has not explained what data it relied on to reach this conclusion.  It is not sufficient to 
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identify hypothetical switching costs, without backing that up with some empirical evidence, such 
as interviews with CPs. 

Wholesale market for low bandwidth AISBO in the WECLA 

12. Overall, BT does not agree with Ofcom‟s assessment of SMP in this market.  BT considers that it 
does not have SMP for the reasons set out below and in more detail in Sections 4.4 and 4.5.   

Market shares and trends 

13. As set out in our response to question 5, Ofcom has generally placed too much emphasis on 
market shares.  This is particularly relevant in relation to this market, as BT‟s market shares are 
just above the 40% level, below which the Commission is unlikely to have concerns over 
dominance. 

14. Ofcom has estimated that BT has a market share of 45-50% in this market.  Ofcom has 
overestimated BT‟s share for a number of reasons.  These are set out in greater detail in sections 
4.4 and 4.5 of this response, but in summary: 

a. Ofcom has overstated BT‟s market volumes, for example by identifying notional “network 
ends” for terminating segments imputed as existing for end to end circuits crossing TAN 
boundaries.  This means that Ofcom counts additional BT volumes for AISBO within the 
WECLA, even where a circuit is entirely located outside of the WECLA.  This systematically 
and inappropriately increases Ofcom‟s count of BT volumes within the WECLA.  

b. Ofcom has also understated OCPs‟ market share. For example, Ofcom states [paragraph 
A8.14] that it has been unable to gain information from OCPs on “self-supplied” circuits and 
has therefore deduced the presence of such circuits by imputing a wholesale component from 
the OCPs‟ reported retail circuit sales.  However, circuits in the wholesale AISBO market are 
generally used for a range of other downstream markets, not just retail private circuits.  So, for 
example, Ofcom‟s method of counting OCP wholesale self-supplied AISBO circuits will miss 
out any OCP volumes used, say, for retail VPNs.  This will significantly understate the OCP 
share and therefore overstate BT‟s.  

c. Ofcom has failed to take account of the volume of services using self-built networks, including 
those built using component inputs from third parties, such as dark fibre. This is explained in 
more detail in our response to the assessment of SMP in the MISBO market (question 17), 
where it has more of an impact and Annex 2.  However, it will still have a very significant 
impact in relation to 1Gbit/s services within the WECLA and so should be fully taken into 
account in relation to AISBO.  The report from Analysys Mason on high bandwidth services 
(submitted with this response) focuses mainly on the MISBO range of services, but Analysys 
Mason state their view that: “We would also expect the use of dark fibre as the basis of self 
build networks to have an impact on the number of 1Gbit/s circuits in the AISBO market both 
in WECLA and outside. These circuits are not counted under Ofcom‟s methodology”. 

d. Ofcom appears to have excluded OCP-provided circuits using Ethernet in the First Mile (EFM) 
and SDSL-based services – which will also have had the effect of inflating Ofcom‟s estimate 
of BT‟s market share. On the latter item, Ofcom appears to have deduced that SDSL-based 
services would be in the TISBO market rather than the AISBO market.  We believe this is 
incorrect.  The service interface for SDSL-based service provided by other CPs such as 
Easynet is unlikely to be a TDM G703 or X21 interface and would therefore meet the 
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definition of AISBO rather than TISBO.  Consequently, Ofcom should count such circuits 
when assessing market shares in the AISBO market.  

e. Also as explained in Section 4.7 of this response, BT believes that circuits of all bandwidths 
connecting to carrier neutral multi-tenancy data centres are, by definition, competitive and so 
should be excluded when assessing market shares.   

15. Once Ofcom has corrected for the above errors, we believe that Ofcom would find our market 
share to be below 40%, which would be a strong indicator of no SMP.  Even if BT‟s market share 
remains above 40%, Ofcom should not place much emphasis on market share (as explained 
more fully in our response to question 5) and instead should consider this in the round, alongside 
other factors, such as a rapidly expanding market and lower barriers to entry.  An over-reliance by 
Ofcom on market shares has led it to incorrectly conclude that BT has SMP in this market.  

Profitability 

16. BT supports Ofcom‟s view that there is no evidence of BT earning an excessive ROCE in this 
market.  However, as noted in our response to question 5 and at Section 4.4, BT considers that 
low levels of profitability should not be disregarded when assessing SMP in a market.   

Control of infrastructure not easily duplicated 

17. BT agrees with Ofcom‟s view that any advantage which BT derives from the extent of its network 
in the WECLA is likely to be smaller than in other areas [paragraph 7.255].  However, we do not 
agree that the benefit we derive is sufficient to indicate SMP.  This is particularly the case in 
relation to 1Gbit/s services.   

18. Ofcom‟s assessment of this criterion in relation to AISBO differs from its assessment of the same 
criterion in relation to the medium and high bandwidth TISBO markets in the WECLA.  There (in 
paragraph 7.111), Ofcom considers that the amount of alternative network infrastructure in the 
WECLA is significantly greater than in other parts of the UK.  Ofcom does not make a similar 
statement in relation to low bandwidth AISBO services in the WECLA, although the same must be 
true.  Ofcom also states in the same paragraph that 92% of business sites are within 200m of at 
least two CP network flexibility points, in addition to BT (this figure increases to 95% being with 
200m of at least one OCP network [paragraph 7.116]).  This leads Ofcom to conclude that to a 
sufficient degree, OCPs have duplicated BT‟s access network infrastructure.  Ofcom has not 
carried out the same level of assessment in relation to the low bandwidth AISBO market in the 
WECLA.   

19. Given that the same network is used to provide TISBO and AISBO services, it seems illogical and 
inconsistent for Ofcom to reach different conclusions on this point in different markets. This 
suggests that Ofcom‟s assessment of control of infrastructure varies according to the level of 
market share that it has found in a particular market i.e. where market shares are low, Ofcom 
considers that control of a network does not give BT a particular advantage but when market 
shares are high, then it does.   

20. BT also disagrees with the conclusion Ofcom reaches in paragraph 7.226 that OCPs will 
generally require ductwork to reach new customer sites.  Ofcom bases its conclusion partly on the 
fact that the data on ECCs shows that OCPs require network extensions more often than BT 
[paragraph 7.27].  However, this directly contradicts paragraph 11.114 on ECCs incurred for new 
EAD orders, which says “both the incidence and average value of ECCs incurred by BT are 
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slightly higher than for CPs”.  This suggests that in fact BT does not benefit significantly from its 
network and points to a finding of no SMP. 

Economies of scale and scope 

21. BT agrees that scale is unlikely to be a significant factor affecting market power, as most services 
are provided point-to-point and so economies of scale arise only to the extent that multiple 
services are provided to the same site.  The cost advantages arising from owning a widespread 
network are therefore smaller than they otherwise would be.  However, Ofcom has assessed this 
in qualitative terms only.  In particular, it notes in paragraph 7.227 that OCPs sell relatively more 
to each site served, which suggests BT is unlikely to benefit from economies of scale.  

Barriers to entry and expansion 

22. BT agrees with Ofcom‟s finding that barriers to entry are unlikely to have a material impact on this 
market.  However, BT does not necessarily agree with Ofcom‟s conclusions on barriers to 
expansion.  For the medium and high bandwidth TISBO markets in the WECLA, Ofcom has cited 
the percentage of businesses with an OCP network within 200m in the WECLA.  It is not clear 
why Ofcom has not pointed out the same statistic in relation to the low bandwidth AISBO market 
in the WECLA.  This is an omission on the part of Ofcom that suggests an unwillingness to 
genuinely assess whether barriers to expansion truly exist in this market.   

23. Given the high density of customers in this geographic market, any barriers to entry and 
expansion that do exist are unlikely to give a BT a material advantage in this market.  Low 
bandwidth AISBO services, as with all other services in the WECLA, are constrained by the threat 
of market entry and expansion, given the higher density of businesses with multiple tenants and 
more extensive CP networks.  OCPs‟ existing networks are sufficiently ubiquitous such that any 
advantage derived by BT is relatively small. 

Countervailing buyer power 

24. BT does not agree with Ofcom‟s focus on the size of customer as the determining factor for this 
criterion, i.e. a customer must be of sufficient size to be able to exert countervailing buyer power 
[7.236].  As noted in our response to question 5, there are other relevant factors, such as a 
customer‟s ability to self-supply and its knowledge of other sources of self-supply.  Several of 
BT‟s customers (for example the MNOs) meet these conditions and so should be considered as 
exerting countervailing buyer power.  However, Ofcom has not adequately considered this in its 
discussion of this criterion and has only briefly touched on the relevance of alternative suppliers 
as another key factor here (in its passing reference to further entry into the market, in paragraph 
7.236).  A full assessment of this criterion would show that there are CPs who are able to exert 
countervailing buyer power on BT, either by threatening to self-supply or to go to alternative 
suppliers, to the extent that this indicates BT does not SMP in this market. 

Prospects for competition 

25. Ofcom acknowledges in paragraph 7.240 that the prospects for competition are “strong” today 
due to the expectation of strong demand growth and significant OCP network infrastructure.  
However, in paragraph 7.238, Ofcom concludes that although the prospects for competition are 
“strong”, they will not become effective over the course of the review period.  This appears 
contradictory.   
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26. Furthermore, Ofcom appears to base this conclusion on the fact that these factors were also 
present in the 2008 BCMR and yet BT has maintained its market share since that review.  
However, Ofcom has not acknowledged the important difference between the 2008 review and 
the current review, namely that in the 2008 review, that was only one national market.  Ofcom has 
failed to take account of the specificities of the WECLA in its analysis here (as Ofcom has found 
this area to be appreciably different to the rest of the country) and instead appears to have taken 
a conservative approach, to avoid a situation where it considers there are good prospects for 
competition but these fail to materialise.  This is the wrong way to approach the assessment of 
SMP.  If there are factors pointing to increasing competition over the period of the review (which 
Ofcom acknowledge are “strong” here), then it should reach the conclusion that there is not SMP 
in this market.  

Other points on Ofcom’s assessment of SMP for the wholesale AISBO markets in the UK 
excluding the Hull area  

27. BT disagrees with Ofcom‟s comment in paragraph 7.56 that CPs find it difficult to pass on ECCs 
payable to reach the customer‟s site through increased connection charges.  Again, this appears 
to be mere assertion by Ofcom without any supportive evidence.  We understand that CPs often 
do pass on ECCs to their customers.  Alternatively, they may not pass on any ECCs or even 
connection charges; they may subsidise these costs in order to connect to the customer‟s site and 
then upsell additional services to the customer once they are „on net‟.  This suggests the 
prospects for competition are good in this market, as CPs are willing to absorb costs on the basis 
they will be able to secure a return on their investment.  Ofcom appears to have made some 
sweeping generalisations about the commercial models adopted by CPs, without having carried 
out any research to support these statements. 

 
 
 
 
  



REDACTED FOR PUBLICATION 
 

53 
 

Question 9: Do you agree with our assessment of SMP for the wholesale MISBO markets in the 
UK excluding the Hull area?  

 
Summary 
 
1. Our position on Ofcom‟s assessment of SMP for the wholesale MISBO markets can be 

summarised as follows:  

a. BT agrees with Ofcom‟s finding of no SMP in relation to the supply of MISBO services in the 
WECLA area. 

b. BT does not agree with Ofcom‟s finding of SMP in relation to the supply of MISBO services in 
the UK excluding the Hull area and the WECLA. 

c. Ofcom has significantly over-estimated our market share in the following ways: 

Ofcom has overstated our volumes: 
i. Ofcom has inappropriately counted Openreach Ethernet/OSA circuits used in 

broadcast TV network applications;  
ii. Imminent technology developments mean that today‟s Openreach MISBO circuits 

used for TV could feasibly convert to TV-specific interfaces within a few months and 
so a forward look of market shares should ignore these volumes;  

Ofcom has under-stated OCP and self-provided circuits:  
iii. Ofcom has not included all relevant business models, especially those self-building 

networks using third party-sourced dark fibre inputs; 
iv. Ofcom has not requested data from all relevant players in this market; 
v. For players Ofcom has requested data from, it has not asked the right questions, 

which will have resulted in likely under-counting of OCP or self-provided data.  An 
example is network operators siting DWDM equipment within customer premises 
(and data centre common areas) to serve multiple customers at lower bandwidths 
within curtilage or adjacent; and 

vi. Ofcom‟s correction methods for some of these flaws (which it recognises in concept) 
are flawed and lead to further systematic bias. 

d. Given our arguments in our response to question 3 on geography, Ofcom should consider the 
MISBO market nationally.  On this basis, we considers that we would have a national market 
share of less than 40%.  This, combined with the nascent state of this technology and the 
market, the high levels of innovation, low barriers to entry and strong countervailing buyer 
power, means there is no basis for an SMP finding.  In fact, an SMP finding here is likely to 
damage markets in various ways, for example by discouraging investment and innovation and 
encouraging price following. 

e. If Ofcom does find that there are separate markets for MISBO circuits in the WECLA and non-
WECLA areas, it must correct its assessment of BT‟s market share, and therefore find no 
SMP in either market. 

f. Analysis of requests received by Openreach for price quotes for MISBO-type services 
indicate that the share of new business won by Openreach compared to other CP networks is 
well below the SMP threshold – whether within or outside the WECLA area.  

g. Analyst estimates of our shares are low (for example the conclusion drawn by Analysys 
Mason in their report associated with this response) and not trending upwards. 
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h. Self-provision (including use of dark fibre) is a significant factor for MISBO outside the 
WECLA and must be considered in any market share calculation.    

i. There is no evidence of excessive profitability.  Countervailing buyer power is high in the 
MISBO markets (compared to other wholesale markets).  Multi-site, long term contracts 
subject to competitive tendering are the norm. 

j. Barriers to entry are low for MISBO services, due to their high value, and the rate of 
innovation is high.  

k. Other players (OCPs and self-providers) are big strong companies, to the extent that BT‟s 
scale and scope economies do not confer any advantage.  

l. Ofcom has not shown any specific market problem – either existing or expected – that 
requires remedying.  
 

Main points of our position on Ofcom’s assessment of SMP for the wholesale MISBO markets 

2. BT does not agree with Ofcom‟s SMP assessment for the wholesale MISBO markets in the UK 
excluding Hull and we provide a detailed exposition of our position at Section 4.6.  First of all, as 
set out in our response to question 3, BT considers that the correct geographic market definition 
for MISBO services is the UK excluding Hull, i.e. a national market.  If Ofcom accepts this position 
and reassesses SMP in that market, it would find that BT does not have SMP in that market for 
the following reasons:  

a. BT‟s share remains low and is significantly less than Ofcom‟s current estimate of 59%.   

o Ofcom has overstated its view of BT‟s volume in this market, due to the inclusion of 
circuits used to supply Broadcast TV connectivity, while excluding other circuits 
provided by other CPs for the Broadcast TV sector.   Currently, a significant minority 
of MISBO circuits provided by BT are of the type “Ethernet interface circuits provided 
for Broadcast TV applications”.   If Ofcom removed these from their assessment of 
MISBO market share, this would reduce the estimated share by approximately [] or 
more. 

o Ofcom has understated the volume of circuits provided by other CPs or self-provided 
by integrated firms.  This is due to a number of factors in Ofcom‟s analysis: 

it has sought circuit volume data from other CPs in such a way as to overlook 
high bandwidth circuit components (e.g. where a CP sites WDM equipment 
within a customer premises and uses this to support provision of lower 
bandwidth services within that building and to adjacent sites), and, 

 it has ignored those self-built circuits provided using dark fibre as inputs to 
corporate end users or vertically integrated players.  BT commissioned 
consultants Analysys Mason and Ovum to carry out some research into the 
very high speed (i.e. above 1Gib/s) market.  Analysys Mason carried out 350 
surveys with organisations across the UK and in-depth interviews with 17 
organisations, who either purchased very high speed services or expressed 
an interest in doing so.  The Analysys Mason report entitled Summary Report 
on Very High  Speed Services (attached to this response) sets out a number 
of conclusions regarding the topic of dark fibre.  Specifically, the report 
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concludes in paragraph 1.3 that “services based on dark fibre play an 
important role in the market for very-high-speed services, and not only for 
those organisations in the West, East and Central London Area (WECLA). 
Therefore, excluding dark fibre-based services could have a significant 
impact on market share calculations.”  The Analysys Mason report describes 
a significant number of examples where corporate (i.e. non-CP) firms, 
particularly banks and datacentres, self-build very high speed connectivity 
links using dark fibre as an input (see section 5.4 of the report).  Such cases 
would have been completely missed by the Ofcom BCMR data collection – 
which only sought circuit data from the list of “traditional” CPs.  Further 
examples are also included in the separate report from Ovum entitled An 
Analysis of Optical and High Bandwidth Ethernet in the UK, also attached to 
this response [] 

 Analysys Mason conclude in paragraph 1.3 of their report that “estimates of 
market size could vary significantly, perhaps by as much as 50%, depending 
on whether dark fibre-based supply is included in the calculations”.  They go 
on to say that “For the UK overall, we would estimate that BT‟s share of the 
very-high-speed market is in the range of 31-39%” (emphasis added).  
Although the sample size used by Analysys Mason is small, their research 
demonstrates how important dark fibre is in the MISBO market and how its 
exclusion in market size and share calculations can significantly skew the 
results.  

 [] 

 

 

 

 

b. Overall volumes in this product market are very much smaller than those in TI or AI (by two or 
three orders of magnitude at least, in terms of sites connected).  This means that Ofcom‟s 
calculation of market shares is particularly sensitive to the various sources of error mentioned 
above.  Also, all the listed sources of error each lead to over-statement of BT‟s market share.  
Therefore, Ofcom‟s estimate of 59% share should more appropriately be regarded as the high 
end of an estimated range for the actual figure, i.e. rather than 59%, the actual share seems 
far more likely to lie significantly below 40%.  Analysys Mason, who correct for these effects, 
estimate (in paragraph 1.3 of their report) that BT‟s share in the very-high-speed market 
nationally is in the range 31-39%. 

c.  Wholesale prices are falling over time, due to competition in the market.  For example, in 
January 2011 Openreach reduced connection charges for most of the OSA and OSEA 
products by between 30% and 50%. 

d. Financial returns are not excessive, contrary to the implications drawn by Ofcom.  Returns on 
capital employed for the year 2011/12 are around [] (i.e. in line with BT‟s cost of capital) 
and are on a downward trend. Ofcom has not assessed what would be a reasonable level of 
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return in such a nascent, highly technically complex and innovative product set, nor has it 
considered the levels of return enjoyed by the many other players in the market.  Even if 
levels of return were higher than other traditional telecom services, it would be inappropriate 
for Ofcom to regard this criterion as at all suitable for assessing SMP in this market. 

e. The market is characterised by highly innovative and dynamic developments to technology 
and services.  Optical (DWDM) services are the focus for unprecedented innovation both at 
the technology level and in terms of the new services being offered by a growing community 
of providers. Substantial investment by equipment vendors such as ADVA, Ciena, Alcatel, 
Huawei and Transmode (to name but a few) is increasing the range, bandwidth and 
functionality of services while pushing down on equipment cost and operational overheads.  A 
review of equipment vendors‟ web sites and international standards organisations reveals a 
wealth of investment in new techniques such as tuneable plug-in lasers, remotely 
configurable optical switches, coherent 100Gb/s long distance systems, software-driven 
packet-optical networks and OTN interworking interfaces.  

f. From a service perspective, CPs are using these technologies to offer DWDM based products 
in many different market sectors; see for example the items within Annex 2 to this response, 
which summarises a number of CP market messages, such as the Fujitsu/SSE 
announcement linking 15 data centres nationally with 2,500km of fibre supporting 100Gb/s 
wavelengths or Geo‟s low-latency, long-distance connection of Next Gen Data Centre‟s site in 
Newport back to the City of London.  In short, there is no more dynamic and revolutionary 
technology than Optical multiplexing and the success of CPs and their customers rests on the 
ability of the market to freely evolve without regulatory intrusion. 

g. There is relatively strong countervailing buyer power in this space, as circuits are very often 
procured as part of complex multi-site competitive bids, with lengthy contract periods.  
Appendix 2 to Annex 2 to this response includes summary descriptions of many typical 
examples of complex multi-sited bids – which typify procurement exercises in this 
marketplace.   

3. A finding of SMP and consequent extension of regulation to this fast expanding market is a major 
shift in policy that could easily discourage investment, stifle innovation and leading to price-
following all harming competition.  We consider that MISBO services are competitively supplied 
wherever they are consumed. This is either due to the fact that where-ever demand for MISBO 
connectivity arises, it does so within range of existing competitive networks, or at the point that 
demand arises, it does so in context of large high value procurements for which there is 
competitive tendering, with winning suppliers prepared and able to extend their network.  This 
means that there are no meaningful sub-national markets (as set out in our response to question 
3) and no CP has SMP.  Even if a sub-national market is defined for MISBO, it should be 
considerably wider than the WECLA defined by Ofcom and BT would not have SMP in that larger 
geographic market (see our response to question 3).   

4. Whilst BT considers that this re-assessment of the geographic market needs to be done, the 
remainder of the response to this question is on the basis of the existing geographic market 
definitions for MISBO proposed by Ofcom. 

5. Another key point which Ofcom has failed to consider relates to dark fibre (or more specifically 
those business models which use dark fibre inputs from third party infrastructure providers, 
provided either direct to end customers or via solutions providers or systems integrators rather 
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than traditional “telcos”).  Dark fibre exerts a price constraint at a retail level on leased lines, which 
therefore affects the wholesale price.  The presence of such constraints, and indeed the market 
shares represented by such alternative business models or value chains, should therefore be 
considered in the SMP assessment, which they are not.  This is of particular significance to 
MISBO services nationally.  

Wholesale market for MISBO in the UK excluding the Hull area and the WECLA 

6. In summary, BT does not agree with Ofcom‟s conclusion that BT has SMP in this market.  Ofcom 
has not shown any specific market problem, either existing or expected, in the MISBO market that 
would justify the finding of SMP and the imposition of SMP conditions.  Ofcom‟s market share 
calculations are not reliable and in a low volume, fast growing market like this, the scope for error 
in measuring market shares is high, such that over-reliance on shares in any SMP assessment is 
dangerous.  Furthermore, the indicators of SMP on which it has relied do not point to a finding of 
SMP, for the reasons set out below.   

Market shares and trends 

7. Ofcom finds that BT has a market share of 59% in this market.  BT considers that in reaching this 
conclusion, Ofcom has significantly over-estimated our market shares.  It has done this by both 
overstating our volumes and understating other CPs‟ volumes and self-provided volumes (which 
Ofcom concedes have been excluded from its analysis in paragraph 7.261), partly because 
Ofcom is missing some key data.   

8. In relation to the overstatement of BT‟s volumes, BT makes the following comments: 

a. Ofcom has incorrectly counted Openreach Ethernet/OSA circuits used in broadcast TV 
network applications (our views on this are set out in section 4.6 of this response) ; 

b. Current technology developments mean that today‟s Openreach MISBO circuits used for TV 
could be converted to TV-specific interfaces within a few months and so a forward look of 
market shares should ignore these volumes; 

c. BT‟s terms on application database (which collects data on all requests for quotes for MISBO 
services received by Openreach) shows that Openreach is winning a low share of new 
business – as set out below.  Given the fact that this data excludes any cases where 
independent operators self-build, even these figures are an overstatement of an indicative 
share of new orders in the total market;  

d. []  

 

9. In relation to the understatement of other CPs‟ and self-provided volumes, BT makes the following 
comments: 

a. Ofcom has not included all relevant business models, for example self-provision including 
dark fibre (as set out above and in the reports from Analysys Mason and Ovum, both attached 
to this response).  Analysys Mason report 36 organisations found by their sample-based 
survey which use dark fibre outside WECLA.  This contradicts Ofcom‟s conclusion [paragraph 
7.261] that “[we] are satisfied that the majority of their [dark fibre capacity] network 
infrastructure sits within the WECLA”.  Analysys Mason conclude that “using relatively modest 
assumptions, these known examples would reduce Openreach‟s share of wavelengths from 
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59% to [] outside WECLA. We believe that the list of organisations surveyed is far from 
exhaustive and if all services based on dark fibre outside of WECLA are included, the impact 
on market share will be significantly greater than []” (paragraph 1.3).  They also found from 
their interviews that “significantly more capacity was provided over dark fibre than over 
managed circuits”. (paragraph 5.25).  Analysys Mason believe that “Ofcom should ask 
providers of dark fibre for details of the fibres that they supply outside WECLA. These 
connections should also be included in the market share calculations”(paragraph 6.1).  BT 
mirrors this view. 

b. Ofcom notes that there are some measurement issues related to circuit ends at data centres 
[paragraph 7.262] - Ofcom wants to count only customer ends and has attempted to exclude 
network ends from its assessment.  It claims that this should not have biased the results, but 
that optimism may be ill-founded. Ofcom acknowledges that this aspect of data received from 
OCPs is not reliable and it is likely this will have led to an under-statement of OCP shares; 

c. Ofcom has attempted to gather data to assess volumes and shares of relevant connectivity.  
However, there are numerous aspects of the data gathering which will have introduced errors 
– and in each case, such errors will have had the effect of inflating the Ofcom estimate of 
BT‟s share. 

o Ofcom has not requested data from all relevant CPs.  Ofcom explains in paragraph 
A8.49 that there are a number of categories of CP from whom they have not sought 
data.  These include regional operators, some of which are acknowledged to own 
fibre networks.  Omission of these will likely under-state OCP shares for MISBO 
outside the WECLA.  Similarly, and also in paragraph A8.49, Ofcom identify 
categories of CPs who are not active in the BCMR market, including private network 
operators, etc.  However, as the relevant question (when assessing MISBO market 
shares, for example) is not whether the CP actively sells into retail BCMR market, but 
rather whether the retail CP activity includes (for example as self-supply) connectivity 
relevant to the wholesale leased lines market – then the omission of this type of CP 
will also tend to inflate Ofcom‟s estimate of BT‟s share.  

o The table included within section 4.7 of this response regarding Data Centre issues 
lists the connectivity providers currently supplying the five Equinix data centre 
buildings.  This list includes 22 OCPs providing infrastructure connectivity.  This is 
seven more OCPs than Ofcom has requested circuit data from in preparation for the 
BCMR – and such CPs are very likely to be active in the MISBO market, given that 
data centres will be an important part of the demand for MISBO services. 

o There is also a category of activity in the MISBO market where large corporate firms 
(such as large international banks or financial trading institutions) either self-provide a 
network with very high capacity links, or outsources to a non-CP (e.g. a systems 
integrator, etc.) sourcing dark fibre from a third party.  It is possible that Ofcom may 
have included in their data collection exercise the CPs owning the underlying duct 
and/or cable infrastructure.  However, it seems unlikely that Ofcom will have sought 
the required data on volumes of circuits carried over such infrastructure.  This 
particular set of alternative business models do form a significant part of the MISBO 
marketplace (as evidenced in the reports from Analysys Mason and Ovum, attached 
to this response).   

o Where Ofcom has sent information requests to CPs, the questions that have been 
asked have not been correctly phrased to ensure consistency and accuracy of the 
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data provided.  This may have led to CPs under-reporting their circuits.  For example,  
where a CP sites WDM equipment within a customer‟s premises and uses this to 
support provision of lower bandwidth services within that building and to adjacent 
sites (a practice regularly applied by infrastructure-owning CPs including COLT), the 
wording of the s135 data request sent to CPs by Ofcom would likely have resulted in 
the CP reporting each of the lower bandwidth services to end customers, but not 
including the higher bandwidth circuit to the common equipment;  

d. Any data errors are particularly serious in markets with low volumes (such as the MISBO 
market), as even small errors, on aspects such as those explained above, have the potential 
to significantly distort market shares.  This conclusion is also reached by Analysys Mason in 
their report (see section 4 of their report). 

10. Furthermore, as set out in our response to question 5, Ofcom has placed too much emphasis on 
market shares in this market.  This over-reliance leads to a systematic bias in favour of finding 
SMP in this market.  The MISBO is a small market that is expanding very rapidly and so market 
shares are likely to be unstable over the period of the review.  This, combined with the data errors 
identified above, means that for this market, market shares are a less reliable indicator of SMP.  
Consequently, Ofcom should place less reliance on market shares here and take a more rounded 
view. 

11. Ofcom confirmed in paragraph 7.157 of the 2008 BCMR that it did not have a geographic 
breakdown for market shares for high bandwidth AISBO and so it is not able to make any 
assessment of market trends, again weakening its reliance on market shares as an indicator of 
SMP. 

12. In addition, we have analysed requests received for quotes on MISBO-type services, based on 
our own “Terms on Application” database.  Since January 2011, when we introduced the 
approach of pricing these services on a terms on application basis rather than via a published 
price list, all requests for new circuits are logged in Openreach as a “request for quote”.  We 
therefore have a data set reflecting “wins and losses” of business since January 2011.   We have 
previously shared with the Ofcom BCMR team some of the results from this work, removing 
effects which cloud the picture such as erroneous duplicate orders, etc. 

13. Out of the entire data set of over [] requests for quote (up to early 2012 – a data set that 
roughly matches the period for which Ofcom had gathered circuit data to inform BCMR market 
share analysis), our analysis shows that Openreach won a total of [] new provide orders, 
compared with confirmed losses to other infrastructure providers of between [] and [] 
circuits5     This indicates a win rate of between [] and [] of new provide orders for these 
“optical” products.  Furthermore, given earlier feedback from the Ofcom team, we have 
considered a subset of the data which just reflects requests for connectivity with one or both ends 
outside of the area Ofcom calls the “WECLA”.  This shows an Openreach win rate of between 
[] and [] - i.e. no significant difference across this particular proposed geographic boundary.  
Of course, all of these figures would systematically overstate the Openreach share of total new 
business, given that in many cases, operators would not even approach Openreach for a quote, 
e.g. for self-supply where their existing network exists. 

                                                 
5 Considering all requests which have led either to Openreach or another party successfully winning an order, 
and eliminating duplicate records.  For “lost” orders, identification of duplicate requests for quote cannot be 
precise but can be identified within a range. 
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14. Given that this is a relatively new and fast growing technology and product set, these win rate 
estimates also give a reasonable indication of the overall share of business in the market, as well 
as being a good forward-looking indicator for market shares longer term.   

15. We would be happy to provide further detail on this analysis to the Ofcom BCMR team. 

Profitability 

16. Ofcom notes that the returns on MISBO services are impliedly above the level expected in a 
competitive market (paragraph 7.267).  We disagree with this view. 

17. Openreach price changes for the OSA products late in the year 2010/11 will have reduced 
margins in 2011/12 compared with the 2010/11 position, as the 2011/12 accounts will have the 
full year impact of such reductions. 

18. We agree with Ofcom that Ofcom should not rely on the precise ROCE for products within the 
“residual markets” (i.e. markets that are not reported on separately) section of BT‟s regulatory 
accounts.  The residual markets within the Regulatory Financial Statements (RFS) are not subject 
to audit, and therefore not subject to the same internal review and testing as the regulated 
markets.  For example, the published products within the RFS have their fully allocated costs 
audited, whereas a product or service in the residual markets would not.  This means that little 
weight, if any, should be attached to the figures Ofcom derived from the 2010/11 accounts.    

19. The returns from the 2011/12 RFS now show lower returns and as such, the overall profitability 
does not support Ofcom‟s proposed SMP determination. 

Control of infrastructure not easily duplicated 

20. BT does not agree that control of BT‟s infrastructure gives it a competitive advantage that 
supports a finding of SMP.  As Ofcom concluded in the 2008 BCMR, “the higher revenues that 
can be earned in the downstream markets mean that CPs will be more willing to sink the high 
fixed costs that are necessary to operate in this market.  This means that BT‟s control of 
infrastructure is less likely to mean that BT has SMP in this market” (paragraph 7.153, 2008 
BCMR).  Ofcom has not explained how this situation has changed, so as to justify a finding of 
SMP, and we believe there have been no such changes.  

Economies of scale and scope 

21. In the last BCMR, Ofcom concluded that “the very large amount of traffic that can be carried over 
a single high bandwidth AISBO service enables CPs to attain scale in this market and prevent 
other factors such as economies of scope from placing BT at a significant cost advantage” 
(paragraph 7.161, 2008 BCMR, emphasis added).  This statement still applies in this market, 
such that BT does not benefit from any significant economies of scale or scope.   

22. Other players in the market (i.e. OCPs and self-providers) are big, influential companies, such 
that any perceived economies of scale or scope do not confer any advantage on BT. Numerous 
such examples are described in both the Analysys Mason and Ovum reports attached to this 
response. 

23. Ovum state in their report in paragraph 8.2.3.1 that “BT‟s competitive advantage in this market is 
not necessarily always evident, and that infrastructure duplication takes place to some extent with 
the development of a parallel supply chain [i.e. the supply of dark fibre]”.  They go on to note that 
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“the price per Mbit [for dark fibre] is substantially lower than in the case of lit services, which may 
well be a competitive constraint upon BT‟s offer.”  This has not been considered at all by Ofcom. 

Barriers to entry and expansion 

24. Barriers to entry are relatively low in this market, compared to other telecoms services.  This is 
due in part to the relatively low proportion of total costs represented by the underlying cable or 
duct to support such high bandwidth, high technology services.  This, combined with the high 
revenues that can be earned in this market, is sufficient to overcome any market share finding 
that may suggest BT has SMP, especially in a fast growing market such as MISBO.  BT agrees 
with the conclusion Ofcom reached in the last BCMR that “the very high revenues that can be 
earned in the downstream market mean that CPs are generally willing to sink the high fixed costs 
that are necessary to operate in this market” (paragraph 7.161, 2008 BCMR).  Ofcom has not 
explained what has changed in this market between 2008 and now that would justify finding SMP 
in this market. 

25. Furthermore, this is a growing market where demand is likely to grow significantly over the next 
few years, making it easier for new firms to enter this market and compete, and existing CPs to 
expand.  One such example is shown at http://www.6dg.co.uk/about-us/our-network/ .  This 
company provides connectivity at multi-Gbit/s capacity to customer sites in London, Birmingham 
and Manchester at least.  This is just one example.  If a new entrant of this size can enter the 
market, then so can others.  Several other examples of providers of high bandwidth connectivity  
are referenced in table 1 within the section of this response covering data centre issues (section 
4.7) and also within Annex 2. 

Countervailing buyer power 

26. As set out above, BT considers that there are low entry barriers in this market.  This enables the 
big purchasers of these services to either self-provide or to credibly threaten to use an alternative 
supplier such as Virgin Media, Geo, COLT, Abovenet, etc.   

27. Consequently, BT does not agree with Ofcom‟s assessment that self-supply and buyer power are 
unlikely to act as a competitive constraint on BT. Countervailing buyer power is high in this market 
(compared to other wholesale markets).  As Ofcom rightly points out, purchasers of these 
services are typically “large and sophisticated “ [paragraph 7.280] and multi-site, long-term 
contracts subject to competitive tendering are the norm in this market, which gives the purchaser 
of these services considerable negotiating power.  

28.  A significant number of the prospective Openreach customers who have sought quotes for 
MISBO-type services from Openreach over the past 18 months have indicated that they are 
considering an alternative of self-building the required connectivity.  However, the extent of this 
countervailing buyer power is then not taken into account by Ofcom, who states that due to 
(perceived) barriers to entry and expansion and economies of scale, “BT is in the strongest 
position to provide the service” [paragraph 7.280].  This is confusing BT‟s market position and the 
position of the purchase and we consider that Ofcom‟s reasoning on this criterion is not 
reasonable. 

29. In relation to self-provision, Ofcom concedes that this has been excluded from its analysis 
[paragraph 7.261] but says that it has been factored in through consideration of countervailing 
buyer power [paragraphs 7.280-7.283]. However, the discussion around countervailing buyer 
power is not very convincing and does not support a finding of SMP.  In relation to self-supply, 

http://www.6dg.co.uk/about-us/our-network/
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Ofcom merely state “we do not consider that buyer power, and self-supply more generally, is 
likely to act as an effective constraint on BT‟s behaviour over the course of the review period of 
three years” [paragraph 7.283].  Ovum estimate that “dark fibre volumes will go well beyond the 
volumes currently delivered through traditional services” and concludes that “these volumes seem 
too significant to be ignored over the next three years” (paragraph 8.2.3.3).  BT agrees with this 
view. 

30. We stress also that even though it may be the case across all wholesale leased lines markets 
taken together that self-provision (whether or not using dark fibre sourced from third parties) 
forms a relatively small proportion of total market volumes, this is absolutely not the case for the 
MISBO market space – where a significant proportion of demand is met through self-build, 
including usage of dark fibre.  This is evidenced by the many examples described in both the 
Ovum and Analysys Mason reports attached to this response.   

31. The economics of self building on the basis of dark fibre sourced from a third party versus buying 
active MISBO services from a CP can be more attractive in relative terms compared to similar 
comparisons for lower priced, lower bandwidth TISBO or AISBO.  Therefore, it should not be 
surprising that such alternative business models and value chains represent a very significant 
proportion of total MISBO volumes – which Analysis Mason estimate at significantly more than 
5% of the MISBO market outside of the WECLA.  It is inappropriate for Ofcom to simply dismiss 
this proportion in their estimation of shares and there is no reason to consider the effect as 
insignificant in size.  In addition to other discrepancies in the Ofcom method for estimation of 
MISBO market share, this would make the difference between an assumption of SMP and no 
SMP. 

Prospects for competition 

32. BT notes that Ofcom considers in paragraph 7.57 that the prospects for competition are higher in 
high revenue markets.  This is clearly the case in relation to the MISBO market.  Whilst BT agrees 
with this, it should be noted that this is not determinative and other factors such as market share 
trends, market growth etc should also be taken into account.  

33. BT also considers that the rate of innovation is very high in this market, suggesting a competitive 
market. We set out a number of examples of such innovation and investment by equipment 
vendors and CPs, in our response to question 9, above. 

Wholesale MISBO market in the WECLA 

34. BT agrees with Ofcom‟s finding of no SMP in this market.  However, as noted above, BT 
considers that this market should be national, rather than just limited to the WECLA.  All of the 
above points made in relation to the UK market excluding the Hull and the WECLA apply equally 
to the WECLA market. 

Other points on Ofcom’s assessment of SMP for the wholesale MISBO markets 
35. One of the conclusions from the Analysys Mason research is that end-user organisations are 

broadly satisfied with the current level of competition in the market (see paragraphs 4.11, 4.12 
and 5.3).  Quotes from the interviewees include “no lack of supply”, “there‟s enough choice [of 
supplier]” and “the market is fine and competitive” (paragraph 5.18).  Furthermore, the 17 in-depth 
interviewees reported that, when issuing a Request for Proposal, they typically receive responses 
from at least four potential providers (see paragraph 3.27).  These findings do not support a 
finding of SMP in the MISBO market. 
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36. BT does not agree with Ofcom‟s conclusions in paragraph 7.30 regarding the benefits BT 
receives from its network.  As regards the statement that BT will be able to serve new customers 
faster than OCPs, this appears to be mere assertion with no evidence to back it up. In practice, 
this may not be the case but Ofcom appears not to have verified its assertion in any way.  

37. We also disagree with Ofcom‟s view that reliance on third party networks increases the probability 
of technical limitations on a service due to interoperability issues.  Again, this appears to be mere 
assertion on the part of Ofcom.  Technical interoperability issues are rare in Ethernet. The 
majority of customers currently purchase Ethernet interfaces and connect solutions using layer 2 
devices. If customers do not want to do this, then they will purchase OTU interfaces, which are 
available from Openreach if they want to route native client services optically in the Openreach 
domain.  Openreach allows this currently on the interface options it offers for both OSA and 
OSEA.  

38. BT also disagrees with Ofcom‟s view that an end-to-end network means greater levels of control 
of network equipment.  First, standard Ethernet is universal.  Second, the use of OTU interfaces 
enables the customer to send management information through the service.  []. Third, using 
wholesale access inputs has little impact on the features offered by a retail service.  This is the 
same for all CPs. 
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Question 10: Do you agree with our assessment of SMP for the wholesale TI regional trunk 
market and the wholesale TI national trunk markets?  
 
Summary 

1. We disagree with Ofcom‟s finding of SMP in the regional trunk market as it is based on a flawed 
estimate of BT‟s market share of 89%. 

Main points of our position Ofcom’s SMP assessment of wholesale trunk markets 

2. In section 4.8 of our response and the associated SPC Network reports, we provide a detailed 
analysis of why we consider Ofcom‟s market share analysis is not robust or appropriate. We 
summarise some of the key issues here.  

3. As explained in Section 4.8 there is no direct relationship between the retail point to point circuit 
supplied to the end customer and the network structures used by BT and other CPs to provide 
that service. The retail leased line is presumed to take the shortest distance between the two 
ends. The actual route taken will utilise existing duct and nodes and could be many times the 
straight line distance depending upon the location of unoccupied resources and the need for 
resilience. 

4. As the real route taken by a circuit is unknown, Ofcom estimates wholesale market size and share 
by following an algorithm that attributes a particular notional routing to retail leased lines and then 
separately counting wholesale elements to derive the amount of CP self-supply of trunk. The SPC 
Network report demonstrates by way of examples why this leads to an overstatement of the BT 
volumes and an understatement of CP volumes. 

5. Ofcom recognises this issue in section 6 of the consultation document and deals with it by 
adjusting the trunk market definition to define two separate markets for regional and national trunk 
circuits. Rather than address the anomalies in Ofcom‟s model this change concentrates this error 
in the regional trunk market, hence making Ofcom‟s estimate of BT‟s market share at 89% 
unreliable. 

6. In addition, Ofcom also includes in the BT wholesale market share circuits which are not retail 
leased lines: 

a. Analogue Trunk Circuits: although some elements of the sub 2M DPCN digital network are 
used to convey analogue signals over longer circuits, it is hard to see how this contributes to 
BT‟s SMP in the TI regional trunk market. There are no wholesale analogue services. 

b. Radio Backhaul Services (RBS) circuits: these are wholesale backhaul circuits provided 
directly to MNOs for which there are no retail equivalents. These particular sales are 
constrained by significant countervailing buyer power exercised through large infrequent bids.  
Again these products do not add to BT‟s SMP in Regional Trunk. 

7. We disagree with Ofcom‟s conclusion that BT has SMP in any trunk services.  Ofcom‟s 
calculation of market share is based upon a hypothetical association between the retail service 
sold to end users and the network elements that support that service. This has led to the 
application of a methodology to count circuits that, together with the inclusion of inappropriate 
wholesale services, has produced an unreliable assessment of BT‟s market power.   
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3.3 Remedies  
  
Question 13: Do you agree with our approach to remedies and in particular our consideration 
of the case for imposing passive remedies?  
 
1. Our answer to this question focuses on two key issues relating to remedies which are of 

relevance across the review, passive remedies and cost orientation. Our views on these issues 
can be summarised as follows:  

a. We agree with Ofcom‟s conclusion not to propose passive remedies.  In particular, 

i. alternative remedies adequately address any competition concerns in the leased lines 
market; 

ii. the introduction of passive remedies could have the perverse result of reducing rather than 
increasing competition; 

iii. passive remedies would be untargeted, i.e. they would affect all downstream markets 
regardless of whether SMP was found in the upstream market, and irreversible; 

iv. passive remedies would lead to the duplication of network infrastructure costs and 
inefficient competitive entry, posing difficulties for efficient price setting and the recovery of 
common costs; 

v. Mobile Network Operators (MNOs) have commercial imperatives to reduce costs, but this 
does not warrant the introduction of passive remedies as a new regulatory solution; MNOs‟ 
requirements are being addressed by existing solutions from BT and other CPs and through 
alternatives to fixed backhaul, such as microwave and radio backhaul solutions; and 

vi. Other CPs‟ arguments that passive remedies for business connectivity would unlock Next 
Generation Access (NGA) investment as they would allow them to compete on a level 
playing field with BT are misplaced and there is nothing to indicate a market failure in the 
business connectivity market that justifies the imposition of passive remedies to address 
this issue.   

2. We support Ofcom‟s proposal not to impose cost orientation remedies: the use of separate cost 
orientation remedies alongside charge controls has resulted in overly complex and unnecessarily 
intrusive regulation that creates uncertainty for all stakeholders with no clearly identified net 
benefits. 

Main points on our position on Ofcom’s approach to remedies 

Passive remedies  

3. As part of its consideration of the appropriate remedies, Ofcom has considered whether there is a 
need to impose passive remedies in the business connectivity market, including the extension to 
business services of the PIA product allowing duct and pole sharing. This is an issue that a 
number of stakeholders raised in the BCMR Call for Inputs and we recognise Ofcom‟s need to 
properly evaluate this option. Passive remedies are a remedy available to national regulators in 
this market but in our view they should only be imposed where this would be proportionate and 
there is a clear competition problem that can only be addressed in this way. On that basis, we 
support Ofcom‟s conclusions, as summarised in paragraph 1.37 of the consultation document: 

„ We are not proposing such passive remedies, because we consider that less intrusive 
remedies are likely to achieve similar benefits for consumers, while passive remedies would 
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carry significant risks of worse outcomes, both for consumers and for effective competition, 
including adding costs and encouraging inefficient entry.‟  

4. These conclusions reflect Ofcom‟s analysis, which we believe correctly looks at this issue in two 
dimensions: 

a. Firstly, consideration of the impact of the imposition of passive remedies on the current 
business services regulatory framework and competitive value-chain; and  

b. Secondly, an evidence-based approach to consider whether there is any market failure that 
would justify the imposition of such remedies over and above the existing remedies (including 
any amendments proposed to these in both the BCMR and Leased Lines Charge Control 
consultation documents). This is considered in relation to both mobile backhaul and in 
supporting investment in super-fast broadband, the two areas specifically raised by 
respondents to the Call for Inputs. 

Impact on the competitive value-chain 

5. In looking at the impact of passive remedies on the current business services regulatory 
framework and competitive value-chain, we fully support Ofcom‟s analysis and conclusions in 
paragraph 8.94 when it says that: 

„Our current view is that the case of passive remedies is weak because:  

While we recognise that it is possible that passive remedies could improve the prospects for 
competition generally, our analysis of the cases put forward by stakeholders suggests that the 
potential benefits that could flow from doing so could to a large extent be achieved by imposing 
alternative remedies such as price controls on BT‟s provision of active wholesale access 
services.  

At the same time, we consider that imposing passive remedies in leased lines markets, either in 
isolation or in combination with active remedies, could carry significant risks of worse outcomes 
than continuing to impose active remedies alone, including adding significantly to the cost of 
competition in leased lines markets;  

 encouraging inefficient entry;  

 narrowing the promotion of competition to the provision of high-bandwidth (and high 
revenue-generating) products and/or the provision of leased lines services in dense 
geographic clusters of businesses (such as major urban centres); 

 increasing the charges paid by the majority of end-users of leased lines services;  

 undermining the recovery of common costs that underpins the current pricing of all of 
BT‟s regulated leased lines products.‟  

6. We continue to believe that it would be uneconomic and unworkable to introduce passive 
remedies on top of the existing active remedies because it would create multiple levels of 
intervention, including additional layers of internal supply. The introduction of passive remedies 
would inevitably lead to the withdrawal of some of our existing regulated wholesale business 
connectivity products and a redrawing of the functional separation boundary within BT. The 
Undertakings are based on a particular view on the level at which network competition is judged 
not to be feasible and regulation required, with an expectation of deregulation downstream of that 
point. The introduction of passive remedies into business connectivity markets would involve a 
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fundamental shift in where this level is deemed to be, as well as a further layer of regulation 
downstream.  As Ofcom identifies, this is likely to have the practical effect of reducing rather than 
increasing the amount of competition in these markets. Even if the introduction of passive 
remedies were justifiable on a theoretical basis (which we do not believe is the case), the costs of 
the transition to a radically-different competition model would outweigh any perceived benefits. 

7. In addition, we would particularly emphasise the fact that any passive remedies applied in this 
market would be untargeted and irreversible. A distinguishing feature of passive remedies is that 
it is very difficult to restrict their application to particular product markets. This would be a big 
problem in business connectivity where there is already a mixture of SMP and non-SMP markets, 
and where we believe the evidence justifies further deregulation in certain markets defined by 
geography and/or bandwidth. For example, if the market for MISBO circuits is found to be 
competitive in the WECLA, it is hard to imagine how the abuse of passive remedies to provide 
services at this bandwidth could be prevented. Passive remedies are therefore likely to undermine 
the investments of other infrastructure providers, particularly in areas which are already highly 
competitive.  

8. This means that by their nature, passive SMP remedies will likely impact all downstream markets 
(products, customers and geographies) whether or not any market failure has been found in them 
that necessitates an upstream remedy. In fact, the availability of passive remedies in business 
connectivity would affect a wide range of major retail services markets, since the services covered 
include local loop unbundling and mobile backhaul, which underpin consumer voice and 
broadband services.  

9. It is highly likely, then, that passive remedies in business connectivity would breach the 
requirement of the EU Directives and the Communications Act that no SMP remedies be imposed 
in markets where there is effective competition. Further, Ofcom‟s analysis in the review would 
need to take into account the relevance and effects of such passive remedies in a wider range of 
markets than those addressed by the BCMR review. 

10. This analysis shows that passive remedies would not be a good solution to address what may be 
limited, niche issues for certain CPs (for example, as suggested by C&WW) or  in particular 
geographies; they would likely be disproportionate „scattergun‟ remedies, inappropriate for the 
majority of circumstances. As Ofcom recognises, this will also not be cost-effective.  

11. Finally, unlike active remedies, it is difficult to see how passive remedies - being the most 
upstream remedies - could be reversed following a future market review. CPs would have set up 
their networks and sunk their assets based on the existence of the remedies, and all downstream 
market structures would be predicated on their existence. The counterfactual of withdrawal would 
be difficult to prove in a subsequent analysis. CPs could potentially acquire „grandfather rights of 
access‟ which could hinder network development by BT. The likely convergence of downstream 
economic markets using common upstream inputs also means that there could be major 
implications for market reviews in the future. In effect, passive remedies in business connectivity 
would be irreversible. 

12. Ofcom also rightly highlights the inefficiencies inherent in competition based on passive remedies. 
Investment in fibre-based networks is subject to strong economies of scale, and, while passive 
remedies could reduce barriers to competition based on infrastructure, any such additional 
competition they stimulate may not be sustainable outside some dense geographic clusters of 
businesses, such as major urban centres. Introducing passive remedies would also potentially 
add costs of competition. While passive remedies would avoid or reduce the need for BT‟s 
competitors to invest in building physical infrastructure, those competitors choosing a passive 
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remedy would nevertheless incur additional costs in network infrastructure. The investments 
would include the costs of purchasing, installing and managing active equipment and, in the case 
of PIA, the costs of purchasing, installing and managing fibre in BT‟s ducts. These investments 
would, to some extent, duplicate BT‟s, and would therefore add to total industry costs and 
represent an inefficient allocation of resources. 

13. At the same time, introducing passive remedies in business connectivity markets could lead to 
inefficient competitive entry and pose difficulties for efficient price setting and the recovery of 
common costs. As Ofcom points out, the current charge control delegates to BT, within certain 
constraints, the ability to decide how to recover its common costs across the charge-controlled 
services and, in practice, BT recovers proportionately more of its common costs from higher-
bandwidth products, which is where entry based on passive remedies is most likely to take place. 
This entry would take place not because those competitors could necessarily offer these higher-
bandwidth services more efficiently than BT, but because of the way that BT had decided to 
recover its common costs.  Depending on where competitive entry takes place, this may, require 
rebalancing of the recovery of BT‟s common costs, which may lead eventually to an increase in its 
charges for other regulated services, not only for those used in business connectivity markets but 
potentially also for others, such as local loop unbundling and wholesale line rental. 

Mobile backhaul issues 

14. Mobile operators have argued strongly in favour of the availability of passive remedies for mobile 
backhaul, particularly through the extension of PIA.  In our view, Ofcom has summarised the 
position well in paragraph 1.39, as follows: 

„A number of stakeholders argued that we should extend the scope of PIA to include 
applications in leased lines. Mobile network operators (MNOs) have told us that PIA could help 
them to fulfil their requirements for backhaul from RBS for 4G services and to address their 
concerns that the costs of backhaul will escalate as demand for mobile data services continues 
to increase. Our current view is that if we were to continue, as we do now, to require BT to 
provide wholesale leased line services rather than access to its passive assets, the industry, 
including BT, is likely to meet MNOs‟ requirements for backhaul services in reasonable 
timescales, and with improving technical efficiency. We also consider that MNOs‟ concerns 
about the future costs of backhaul could be addressed by price controls which we are 
proposing to impose on BT.‟ 

15. It is important to consider if any market failure exists in relation to mobile backhaul or indeed if 
there exists any wider „mobile regulatory problem‟ that would justify such a disruptive remedy. We 
understand the MNOs‟ commercial imperatives to reduce costs, but that is not a reason in itself 
for passive remedies to be introduced as a new regulatory solution.  

16. MNOs understandably want to reduce costs at the same time as meeting rising demand and 
improving the efficiency of their network architectures but this does not constitute „market failure‟. 
As Ofcom rightly identifies, BT and other providers are seeking to address these requirements, 
alongside a growing trend for MNOs to collaborate (including formal alliances/joint ventures) in 
commissioning network solutions from a position of stronger buyer power and a greater ability for 
MNOs to self-build.  

17. It has been suggested that a mobile data „explosion‟ due to the growth of smart phones, in 
particular enabled by the availability of 4G spectrum, will effectively create a new bottleneck with 
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MNOs dependent on BT for backhaul services. We appreciate the uncertainty in this area but are 
not convinced that there will be a bandwidth „explosion‟ in the way that some people have 
suggested. The impact of the release of 4G spectrum is unclear, certainly in the period covered 
by this market review given likely auction dates, as is the on-going impact of smartphones given 
the extent to which these are actually used over Wi-Fi rather than mobile networks. To help 
evaluate this issue, we asked Analysys Mason (see report attached to this response) to carry out 
an independent assessment of the demand and supply options available for mobile backhaul in 
Europe, including a focus on the UK.  

18. The Analysys Mason report shows that microwave and radio backhaul solutions represent an 
effective alternative to fixed backhaul in the light of new radio technologies and network 
architectures. On the issue of bandwidth demand itself, as Analysys Mason cover in their report, 
the general expectation from commentators is that MNOs will address future demand issues by 
moving from macro to small cell solutions and that this change in architecture will lend itself to a 
greater use of wireless backhaul.  This supports our view that there is no market failure in relation 
to mobile backhaul which would justify the imposition of passive remedies 

19. As part of the range of solutions available to MNOs, BT offers a managed service for Radio Base 
Station (RBS) backhaul known as Managed Ethernet Access Service (MEAS) from BT 
Wholesale.  The service connects an MNO‟s RBS sites to its core network of switches. BT 
Wholesale implements MEAS by integrating Openreach‟s wholesale fibre-based Ethernet 
services with unregulated components of BT‟s 21CN network, hence offering an aggregated and 
economic solution designed to meet MNOs‟ developing requirements. The MEAS service has 
overcome some past operational issues and is expanding its footprint and evolving technically in 
step with customer requirements. 

20. Ofcom has looked in detail at MEAS and whether there are any competition issues raised by the 
underlying components, including synchronisation facilities. Ofcom has concluded that there no 
bottlenecks or other regulatory problems caused by MEAS that would require any regulation over 
and above the component parts, where those are already the subject of SMP obligations. We 
agree with these conclusions. 

21. On synchronisation specifically, we largely agree with Ofcom‟s conclusions discussed in detail in 
Section 11 of the consultation document. BT does not have a timing source at every local 
exchange or ASN. As a by-product, wherever a SDH Add Drop Multiplexor at 155M or higher is 
deployed, access to the bitstream transmission allows timing to be recovered that may be 
sufficiently accurate and reliable enough to be used to synchronise today‟s mobile networks. This 
equipment is only available at some of BT‟s exchanges, and the same is true of other CPs‟ 
networks. To meet the needs of future mobile networks a different approach is required. Any 
network operator that wishes to offer a timing service to an MNO in addition to backhaul provision 
faces the identical design choices that are available to BT. Timing conveyance is no longer 
provided as a result of the transmission protocol used and alternative means for the generation 
and transmission of a suitably accurate and reliable clock signal need to be developed.  There is 
no certainty which method will eventually provide the most efficient solution and BT has no 
access to resources that are not available to competitors.  

22. Overall, we support Ofcom‟s conclusions that the scale and pace of deployment of BT‟s MEAS, 
together with the evidence of entry by competing providers such as Virgin Media, suggests that 
the industry is currently likely to deliver fibre-based services to the RBS sites where MNOs require 
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them within a reasonable time. Amongst the developments in competitive entry in mobile 
backhaul was the announcement by MBNL, a joint venture between Everything Everywhere and 
H3G, in July 2011 that they have signed a deal for Virgin Media to provide fibre-based Ethernet 
backhaul to the joint venture partners‟ RBS sites. More recently, we have seen the takeover of 
C&WW by Vodafone, which according to Vodafone‟s own prospectus to C&WW shareholders will 
enable this MNO to reduce its backhaul costs. In addition, O2 and Vodafone have announced 
proposals for further network sharing arrangements that are designed to reduce costs, including 
backhaul costs. 

23. Finally, Ofcom states that BT‟s competitors are likely to depend on Openreach‟s provision of 
wholesale Ethernet access services to a significant proportion of sites because the coverage of 
their own physical networks, unlike BT‟s, is not ubiquitous. Given the extent of Virgin Media‟s 
footprint as well as the ability of MNOs to use alternative backhaul methods such as radio or 
microwave, we would question that this is the case in relation to a significant proportion of sites 
but, to the extent that this is the case and Openreach‟s Ethernet services represent a bottleneck, 
then Ofcom‟s remedies, including the price control proposals contained in the current Leased 
Lines Charge Control consultation, are sufficient to support competitive provision and ensure 
MNOs can access a cost-effective RBS solution. 

Extension of allowed uses of PIA to support investment in super-fast broadband  

24. Ofcom mandated the PIA product in the last WLA market review as a means of supporting 
investment in super-fast broadband, primarily in areas where BT had not rolled-out the active 
VULA product, which Ofcom rightly saw as a more economic wholesale product to ensure Next 
Generation Access services are deployed on a competitive basis. A fundamental principle 
underpinning this regulatory obligation, and particularly the basis of PIA costing/pricing, was the 
limitation that PIA could only be used for NGA purposes, rather than as a means of addressing 
the business services market where effective wholesale remedies were already available 
nationally.  

25. Some stakeholders argued both at the time of the WLA market review and subsequently in the 
BCMR Call for Inputs, that limiting use of PIA to the WLA market would not allow them the 
necessary economies of scope and scale to make NGA deployment viable. That is, they argue 
that if both NGA and business connectivity services were allowed, the case for deploying NGA 
networks would become more favourable. 

26. The underlying issue as we understand it is that CPs who are interested in bidding for public 
funds for NGA in the „Final Third‟ of the UK through the use of PIA have stated that access to 
other revenue streams would significantly improve their BDUK business cases.  Some have 
further argued that they are unable to compete effectively with BT for BDUK and other publically-
funded bids unless they are able to offset some of the costs of PIA with additional revenue from 
other, non-NGA services. It is claimed that there is not a level playing-field as BT is able to use its 
ducts for a variety of uses denied to other CPs.  We would reiterate that the current regulatory 
framework and the costing methodology underpinning PIA prices means that such concerns are 
unfounded, because passive infrastructure costs are fairly attributed between NGA and other 
services and purchasers of PIA only pay for the space they occupy.  So there is in fact a level 
playing field as a result.  Ofcom has acknowledged that PIA is keenly priced and we have already 
shown we are willing to offer as favourable terms as we can specifically in relation to BDUK bid 
areas. In short, it is not obvious to us that there is a problem on the cost side of the equation. 
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27. We therefore believe that other factors are in play as to why other CPs appear unwilling or unable 
to compete on NGA bids, in particular their unwillingness to accept the long payback periods 
associated with infrastructure investment. As Ofcom states, „Other stakeholders argued that 
extending the scope of PIA to include leased lines is critical to generate the long-term cash flows 
needed to justify investment in fixed next-generation access networks‟. We believe that this 
demonstrates that rather than there being a market failure that justifies imposing a remedy in the 
BCMR, this is a case of other operators claiming the need for additional subsidy in order to invest 
in NGA. This then becomes a matter of public policy rather than regulation and, even if a further 
subsidy is justified in order to incentivise particular CPs to invest in NGA, it is unclear why BT 
(and other leased line providers adversely affected by this market distortion) should effectively 
provide this subsidy. To the extent that this is an issue that needs to be addressed, it is more 
properly a matter for the next WLA market review and/or for specific state aid conditions imposed 
as part of the EC state aid clearance process for the BDUK framework and other publically-
funded bids. 

28. Finally, Ofcom indicates it is open to evidence that shows that NGA investment could be unlocked 
by being able to use PIA for leased lines services. If Ofcom receives any such submissions which 
it considers may have merit, they should be the subject of a public consultation so all 
stakeholders can have sight of them and give their views.  

Cost orientation  

29. At paragraphs 10.117 and 10.119 (in relations to wholesale TI remedies), paragraphs 11.175 to 
11.177 (in relation to AI remedies) and paragraphs 12.161 to 12.162 (in relation to MI remedies) 
Ofcom sets out its proposals to not impose cost orientation remedies. Ofcom‟s reasoning in each 
case is that concerns with excessive pricing can be addressed by the design of the charge control 
basket and sub-caps. BT fully supports these proposals.  

30. This is a departure from decisions taken in previous market reviews where cost orientation 
remedies have been used alongside charge controls. We therefore make some general 
comments on this issue in response to this question about Ofcom‟s overall approach to remedies. 

31. First of all, the decision to impose any constraint on BT‟s prices in an SMP market needs to be 
proportionate and justified under the legal framework as set out by Ofcom in Section 8. 
Notwithstanding our detailed comments on Ofcom‟s market analysis in this response, the finding 
of SMP alone is clearly insufficient to justify the imposition of specific pricing constraints whether 
via charge controls, safeguard caps or cost orientation requirements. Our specific comments on 
Ofcom‟s proposed remedies in each market are set out in response to subsequent questions and 
Ofcom should always seek to impose the lightest touch constraints required to address the 
identified concerns. Here, in answer to this question, we focus on the issue relating to the general 
proposal – consistently applied across all BCMR markets – to not impose a separate cost 
orientation remedy alongside charge controls. 

32. Until now, separate cost orientation remedies have been imposed in SMP markets in the UK by 
the “Basis of Charges” remedy. Recent regulatory activity to enforce this specific remedy has 
been driven by the requirement to resolve a number of historic disputes relating to certain 
wholesale services provided in regulated BCMR markets. Ofcom‟s approach to considering these 
disputes has focussed on assessing individual BT prices as shown in price lists against reported 
in-year “DSACs” (Distributed Stand Alone Costs). BT has a number of specific legal and 
economic concerns with the approach Ofcom has taken to assessing historic compliance which 
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will not be repeated here. At a more general level, however, our view is that assessing 
compliance in this way means that the imposition of a separate cost orientation remedy alongside 
requirements to comply with basket controls and sub-caps results in overlapping, overly complex 
and unnecessarily intrusive regulation that merely creates uncertainty for all stakeholders. We 
have also argued that such an approach has no clearly identified net benefits. As a point of 
principle, therefore, a simpler overall approach to pricing constraints that is more clearly focussed 
on addressing identified market problems is required. 

33. Decisions to impose charge controls and the subsequent design of such controls (basket level 
RPI-X caps and sub-caps across prices within the basket) reflect: (i) concerns that any identified 
SMP should not be exploited by setting excessive charges; and (ii) that overall economic 
efficiency considerations require that the SMP operator should have an opportunity to recover 
efficient costs of provision, including a return of and return on capital investments. Cost 
orientation – as imposed and interpreted by Ofcom – places additional constraints on the setting 
of individual prices. 

34. However, concerns with the way in which individual prices may be set will also be captured in the 
design of the charge control remedy, in particular by: 

a. The decision on how to define the scope of services within baskets;  

b. Consideration of the possible need for „day one‟ rebalancing of charges within the basket; 

c. The imposition of sub-caps limiting the extent to which both individual prices and average 
prices across sub-sets of services can be adjusted within any year. 

35. These issues are rightly considered on their merits when setting the relevant controls. We will 
respond separately to the specific set of proposals put forward by Ofcom in the Leased Line 
Charge Control document. The general point to make now is that once the design has been set, it 
is clear that there is no additional need for a cost orientation remedy on individual prices. 
Notwithstanding the points BT makes in this response and will make in response to the charge 
control about the overall scope of regulation to be applied across business connectivity markets, 
Ofcom should proceed to not impose the cost orientation remedy in this review.  

Ofcom‟s approach reflects the correct interpretation of EU & UK law. 

36. Reflecting the framework set out in Section 8, Ofcom‟s position is underpinned by EU and UK law. 
There is a suite of EU Directives that regulate electronic communications across the EU. The 
Access Directive covers the way in which Member States regulate access and interconnection of 
networks and facilities.  Recital 20 of this Directive recognises that cost-oriented price controls are 
at the “much heavier” end of the spectrum of remedies: 

"Price control may be necessary when market analysis in a particular market reveals 
inefficient competition. The regulatory intervention may be relatively light, such as an 
obligation that prices for carrier selection are reasonable as laid down in Directive 97l33lEC, 
or much heavier such as an obligation that prices are cost oriented to provide full justification 
for those prices where competition is not sufficiently strong to prevent excessive pricing. [... ]" 

37. Article 8 of the Access Directive goes on to say that: 

“4. Obligations imposed in accordance with this Article shall be based on the nature of the 

problem identified, proportionate and justified in the light of the objectives laid down in 
Article 8 of Directive 2002/21lEC (Framework Directive),” [Emphasis added] 
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38. Under the UK Communications Act 2003, Ofcom must, in all cases, have regard to the following 
in performing their duties: 

(a) The principles under which regulatory activities should be transparent,  accountable, 
proportionate, consistent and targeted only at cases in which action is needed; and 

(b) any other principles appearing to Ofcom to represent the best regulatory practice. 

37. Section 6 of the Act provides that: 

"(1) Ofcom must keep the carrying out of their functions under review with a view to securing 
that regulation by OFCOM does not involve- 

(a) The imposition of burdens which are unnecessary; or 

(b) The maintenance of burdens which have become unnecessary. 

38. And Ofcom‟s own regulatory principles state that6: 

When we regulate:  

 Ofcom will operate with a bias against intervention, but with a willingness to 
intervene promptly and effectively where required. 

How we regulate:  

 Ofcom will always seek the least intrusive regulatory methods of achieving our 
objectives 

 Ofcom will strive to ensure that interventions are evidence-based, proportionate. 
Consistent, accountable and transparent in both deliberation and outcome. 

39. For the reasons set out above, Ofcom‟s proposals not to impose a cost orientation remedy 
alongside charge controls meet these regulatory principles of only imposing proportionate and 
necessary regulatory burdens, as well as providing the maximum certainty and predictability for 
BT.  

 

 

 

 

 

 

 

  

                                                 
6 Paragraph 6.2, Ofcom Annual Plan 2012/13,  29 March 2012 
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Question 14: Do you agree with the remedies that we propose for BT in the low bandwidth TI 
retail market in the UK excluding the Hull area?  

1. For the avoidance of doubt our response to this question does not mean or imply that we agree 
with Ofcom‟s market power assessment which itself gives rise to the need for remedies. We 
repeat our view that any ex-ante regulation in this market segment is disproportionate to the 
issues that Ofcom identify and contrary to the decisions reached by other NRAs in very similar 
circumstances under the same European regulatory framework. 

2. However we acknowledge that the remedies proposed by Ofcom for the market concerned are 
generally appropriate to the circumstances and properly reflect the legacy nature of analogue and 
sub 2Mbit/s services in particular. 

3. We remind Ofcom of our proposed alternative approach to addressing the consumer protection 
issues arising in this market which we have previously communicated. 

Analogue services 

4. We welcome and agree with Ofcom‟s view stated at paragraph 9.54 that these services should be 
regarded as legacy services that are approaching the end of their life and that it would be 
inappropriate for Ofcom to seek to artificially extend the availability of these services.  

5. We welcome Ofcom‟s acknowledgement at paragraph 9.56 that we have delayed the withdrawal 
of these services and have provided a clear public statement on our plans for withdrawal in 
recognition of the particular needs of some of the remaining users of these services. 

6. We acknowledge that at paragraphs 9.60 and 9.63 Ofcom recognises the need for us to recover a 
reasonable amount of our retail and network costs from retail analogue leased lines. Ofcom also 
observe usefully at paragraphs 9.60 and 9.61 that the proposed safeguard cap will encourage 
efficient migration to newer services. 

Sub 2Mbit/s digital services 

7. As Ofcom observe at paragraph 9.70 this segment has some similarities to the analogue services 
in that it is a legacy market with declining volumes. These services also share the same platform 
as some of the analogue services.  

8. We welcome and agree with Ofcom‟s view stated at paragraph 9.83 that these services should be 
regarded as legacy services that are approaching the end of their life and that it would be 
inappropriate for Ofcom to seek to artificially extend the availability of these services.  

9. We welcome Ofcom‟s acknowledgement at paragraph 9.85 that we have delayed the withdrawal 
of these services and have provided a clear public statement on our plans for withdrawal in 
recognition of the particular needs of some of the remaining users of these services. 

10. We acknowledge that at paragraph 9.89 Ofcom propose not to apply price controls to these 
services relying instead on wholesale competition to provide a constraint on retail prices. 
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2Mbit/s digital services 

11. We agree with Ofcom‟s proposal at paragraph 9.106 that we should not be subject to any SMP 
obligations in relation to 2Mbit/s retail TI leased lines services due to the particular characteristics 
of this market as observed by Ofcom at paragraph 9.146 and paragraph 1.42 of the Summary. 

8Mbit/s digital services 

12. We agree with Ofcom‟s proposal at paragraph 9.107 that it would be disproportionate to maintain 
retail regulation on 8Mbit/s retail TI leased lines. 
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Question 15: Do you agree with the remedies that we propose for BT in the wholesale TISBO 
markets in the UK excluding the Hull area and the wholesale TI regional trunk market?  

Summary 

1. Our views on Ofcom‟s proposed remedies in the wholesale TISBO and trunk markets in the UK 
can be summarised as follows: 

a. Some of the remedies being proposed by Ofcom in the wholesale TISBO markets are 
disproportionate in a number of respects and do not take into account the competitive 
pressure exerted by other products such as Ethernet and broadband. 

b. SLA/SLG Directions are not necessary as they are already included in the PPC Reference 
Offer. 

c. A longer notice period for price increases than for price decreases is not warranted. This 
would lead to further complexities to the price setting process.  A 28 day notice period be 
used for both price increases and price decreases. 

d. However, we agree with Ofcom‟s proposal not to apply cost orientation obligations to these 
markets.  

Main points on our views on Ofcom’s proposed remedies for wholesale TISBO markets 

Low Bandwidth 

2. The sub-2Mbit/s services are legacy services approaching the end of their life. BT has already 
announced its intention to withdraw the new supply of retail services, with the aim of platform 
closure in 2018. Ofcom should align the remedies applied to sub 2Mbit/s retail services at the 
wholesale level with those prescribed in the retail market. Specifically Ofcom should not impose a 
requirement to supply new PPCs when there is no requirement to supply the retail variant. 

SLA/SLG Directions 

3. In our response to the Call for Inputs, we explained that the SLA/SLG directions are included in 
the PPC Reference Offer and are no longer required.  We are disappointed that Ofcom did not 
take this opportunity to remove these obligations, which we believe are superfluous.   

4. TI Volumes are expected to continue to decline over the next few years as customers switch to 
alternative technologies.  There is almost not prospect of growth and limited new supply.  If 
wholesale TDM products do not meet CP requirements, as appears to be Ofcom‟s concern, or BT 
degrades the performance then the migration to alternative technologies will be accelerated.  This 
is not in the interests of BT or CPs. 

5. Ofcom‟s rationale for keeping the Directions is based on a misunderstanding of the offer process. 
This is because there is a separation between the offer and the contract. When Ofcom makes a 
Direction its provisions are included in BT‟s reference offer.  CPs sign the new offer which then 
becomes the contract between BT and the CP. Once the contract is in place the Directions are 
superfluous as BT cannot unilaterally change an individual contract.  So even if BT were to 
attempt to remove the provisions of the Direction from the offer, BT would be contractually bound 
to the terms and conditions of the existing signed contract. All CPs therefore have protection of 
the legally binding contract. 
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6. However, where Ofcom has directed that specific provisions be included in the offer, BT is 
required to include them in the offer as to do otherwise would put BT in breach of the Direction. 
The Directions therefore impose restrictions on the industry to agree alternative offers. We note 
that in some provisions where Ofcom has directed a minimum requirement, the current offer 
exceeds the minimum requirement. In other words, industry and BT can agree on something 
better than the minimum set out by Ofcom. 

7. In section 10.71 Ofcom stated that if the Directions were lifted BT could change the product to 
disrupt supply or distort completion. This reasoning is flawed for a number of reasons. 

8. If BT changed the product it would fail to meet its contractual obligations, which as we have noted 
above are legally binding until the CP agrees to a new contract. To degrade the performance of 
the PPC product the industry would have to agree to that in a new offer and then accept a new 
contract. 

9. Even if BT were minded to restrict supply of PPCs or degrade their performance the most likely 
outcome would be for the customer to switch to alternative technologies. It is highly unlikely that 
that a CP would choose to migrate from a PPC to a BT Retail private circuit given the general 
trend to Ethernet. The overall outcome would be for BT to lose the TISBO business at both the 
wholesale and retail level. BT has no incentive to lose this customer base. 

10. Ofcom applies the Directions under Condition 1, „Network access on reasonable request‟ which 
requires BT to provide network access. If the directions were not applied to BT, Ofcom would still 
retain the powers under Condition 1 to re-apply suitable directions if the need arose.  

Cost Orientation 

11. BT fully supports Ofcom‟s proposal to not apply cost orientation obligations in the wholesale 
TISBO and trunk markets. The TISBO and trunk services with SMP are all within Ofcom‟s 
proposed charge controls which can be designed to address any potential concerns about 
excessive pricing. Our general comments on cost orientation are detailed in our response to 
Question 13. 

Notice period 

12. Whilst we support the reduction of the notice period to 28 days for price reductions, we are 
disappointed that Ofcom requires a 90 day notice period for price increases. In section 10.139 
Ofcom cites the reason as being:  

 „With shorter notification period , there is a risk that CPs would  have insufficient time to react to 
changes to wholesale terms and could for instance be left financially exposed by changes to 
wholesale prices.‟  

13. As BT is also required to comply with a charge control (the Leased Lines Charge Control) which 
also contains sub-caps restricting price increases, the industry will have a clear understanding of 
what a potential price increase could be over the three year period of the control. PPCs are long 
term investments and CPs will (and should) use the structure of the controls rather than a price at 
a given moment in time as a guide to buying. Ofcom‟s concerns around financial exposure are 
therefore unfounded.  
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14. When setting prices BT has the flexibility to adjust individual prices to meet the overall basket 
controls. Flexibility in this context means increasing some prices while decreasing others. Having 
different notice periods for price increases and decreases brings an additional layer of complexity 
to price setting.  This is likely to lead to more price changes within a charge control year. We 
therefore believe that the notice period for price increases should be reduced to 28 days in line 
with price increases. 

Price Publications and Notification Condition 

15. Condition 7 deals with the proposed obligations on BT regarding publication and notification of 
charges terms and conditions.  Condition 7.5 deals specifically with the details of what must be 
contained in Access Charge Change Notices (ACCN). The purpose of the ACCN is to notify to 
CPs and Ofcom a change in the price of a service provided in the contract. The publication of the 
current and new prices for the specific service is all that is required.  

16. Condition 7.5(d) goes further than necessary by also requiring the publication of the network 
usage factors of the components reconciled to the new charge. The price of a PPC is comprised 
of a number of individual services (ie Local End and Main Link including the distance of trunk and 
terminating kilometres included in the main link).  Usage factors are therefore relevant when 
calculating the price of an individual PPC circuit – but not relevant to determining the price of the 
individual service itself.  As prices are set at a service level and not component level, this 
information is of no value to CPs.   

17. Information on component usage factors to derive Fully Allocated Costs is published in Appendix 
1 of BT‟s Regulatory Financial Statements – however pricing usage factors are not specifically 
derived. 

18. We suggest that Condition 7.5(d) should be amended to  “(d) the current and proposed new 
charge”, with the remainder of the sentence (“and the relevant Usage Factors applied to each 
Network Component comprised in that network access, reconciled in each case with the current 
or proposed new charge”) deleted. 

.   
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Question 16: Do you agree with the remedies that we propose for BT in the wholesale AISBO 
markets in the UK excluding the Hull area?  
 
Summary 

1. Our position on Ofcom‟s proposals for remedies on BT in the wholesale AISBO markets in the UK 
excluding the Hull area is made without prejudice to our submissions above that BT does not 
have SMP in the wholesale AISBO market in the WECLA and other metropolitan areas.  This 
position can be summarised as follows: 

a. We have two general concerns in relation to remedies in the wholesale AISBO markets: 
firstly, BT does not support the proposal to include an EOI SMP remedy; and secondly, BT 
does not support the proposal to re-apply the SLG Direction.  If Ofcom were to reapply this 
Direction, BT strongly opposes the proposal to remove the cap on the amounts of 
compensation payable under the SLG Direction. 

b. BT does not generally disagree with the other proposed remedies for the wholesale AISBO 
market in the UK excluding the Hull area and the WECLA (although we have some issues 
with some specific parts of Ofcom‟s proposals, set out below). 

c. BT does not agree with the proposed remedies for the wholesale AISBO market in the 
WECLA.  We consider that the only conditions that should be applied are the requirement to 
provide network access on reasonable request, no undue discrimination and a requirement to 
publish a reference offer.   

d. In relation to the safeguard cap in the WECLA, given the competitive state of this market, this 
is unjustified, unnecessary and potentially damaging. 

e. BT supports the proposal not to impose cost orientation in the wholesale AISBO markets. 

Main points of our position on remedies for the wholesale AISBO markets 

2. Overall, BT does not disagree with the proposed SMP remedies in the AISBO market in the UK 
excluding Hull and the WECLA (other than the proposed EOI remedy and SLG direction, as 
discussed below).   

3. However, BT does not agree that it has SMP in the AISBO market in the WECLA (as set out in 
our response to question 8).  If, however, Ofcom does not agree with BT and finds that we have 
SMP in this market, then the remedies imposed in this market should be lessened.  We suggest 
that the current proposals do not adequately recognise the facts that (a) the levels of competition 
in this market are much higher (witnessed by BT‟s relatively low market share in terms of 
imposing SMP) and (b) the prospects for competition in the WECLA are better than in the AISBO 
market in the rest of the UK (see paragraph 7.212, where Ofcom states that the prospects for 
increased competition within this market over the three year forward-looking period of the market 
review “may be relatively better than in the other markets in which BT has SMP”).  BT considers 
that Ofcom should reflect these differences by imposing different, less onerous on this market.   

4. BT considers that only the following SMP conditions need to be imposed on the AISBO market in 
the WECLA, given the state of competition in this market: Condition 1 „Requirement to provide 
network access on reasonable request‟, Condition 3 „No undue discrimination‟ and Condition 6 
„Publication of a reference offer‟.  
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5. Although Ofcom has not proposed a separate market for Ethernet services at 1Gbit/s, BT 
considers that Ofcom should assess whether there is a separate market for these services.  If it 
does not find there to be a separate 1Gbit/s market in the final statement and it does not lessen 
the proposed remedies for AISBO services generally in the WECLA, as proposed above, there 
are sufficient differences in competitive conditions between services at 1Gbit/s and lower 
bandwidth services (e.g. higher retail revenues, BT‟s market shares and pricing for these 
services) to justify different, and less stringent, remedies (as suggested above) for 1Gbit/s 
services in the WECLA.  This is supported by Ofcom in some of its conclusions in the consultation 
document.  For example, paragraph 7.214 acknowledges the “highest rate of growth for 1Gbit/s 
services” and paragraph 7.203 refers to one of BT‟s big external customers, who have said they 
would buy 100% of 10Mbit/s, 86% of 100Mbit/s but only 60% of 1Gbit/s services from BT.   

6. In the remainder of our answer to this question, we set out our comments on the various issues 
raised by Ofcom, followed by comments on the specific proposed SMP remedies.  BT‟s 
comments on the wording of the draft legal instrument and SLG Direction are set out in Section 5 
of our response.  

Disaggregated access and backhaul and end-to-end wholesale services 

7. These legacy products have been withdrawn and have been replaced with EAD and EBD which 
are substitutes for WES and BES and are able to offer separate access and backhaul products 
(eg EAD LA and EBD).  These products are perfectly sufficient for meeting industry demand and it 
is not necessary to mandate providing separate forms of access and backhaul.  Given that 
Openreach‟s customers have built their business models on this basis, Openreach would have no 
incentive to withdraw these products and replace them with different products so the requirement 
is not necessary.  For the avoidance of doubt, Openreach provides EAD as either access or 
backhaul or a combination of both, depending on the location of the required end points. 

Integrated access and backhaul  

8. BT agrees with Ofcom‟s conclusion in paragraph 11.75 of the consultation document that there is 
not a strong case for requiring BT to introduce an integrated access and backhaul product.   

Ethernet interconnection 

9. BT agrees that there may be potential benefits to CPs from the introduction of new forms of 
handover but that the potential feasibility of any solutions here will need to be considered also 
against the need for commercial viability.   

Mobile backhaul 

10. BT agrees with Ofcom‟s view in paragraph 11.80 of the consultation document that it is not 
necessary to introduce a specific obligation requiring BT to provide mobile backhaul.  BT 
considers that the existing products offered by Openreach [] adequately meet the requirements 
of the MNOs.  We also agree with Ofcom that it is not necessary to require BT to provide access 
to timing information [paragraph 11.82].  The Sync-E variant of EAD will allow CPs to transport 
their own timing signal. 
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Circuit routing restrictions 

11. BT supports Ofcom‟s clarification of the rules around routing of AISBO access circuits and agrees 
with its confirmation that provision of AI trunk segments is not within the scope of the BCMR 
remedies. 

12. On a point of detail, Ofcom is incorrect to suggest that BT or anyone else has defined the 
catchment area of the TANs in terms of geographical boundaries, and indeed, when Openreach 
discussed such a definition with industry, during 2011 it was clear that this would be a highly 
complex and potentially problematic issue to gain industry wide agreement. 

13. BT suggests that a pragmatic solution is for Openreach to accept requests for end to end AI 
circuit provision irrespective of the customer site end points, up to the relevant product distance 
limits. This will remove the need to precisely identify the notional TAN geographic boundaries. 

14. However, Ofcom should clarify that the AISBO obligation does not extend to requiring Openreach 
to provide either a circuit connecting two TAN nodes, nor does it include a requirement to connect 
from one TAN node to a business customer or other site within other “TAN catchment areas”.  
Although in practice, the Openreach product may continue to be provided in the latter case, due 
to practical difficulties or otherwise, it would be inappropriate for Ofcom to set a formal obligation 
to do so.  This would undermine the basis of infrastructure competition in that it would clearly 
allow a sub-scale network operator without presence at all 56 TAN locations to obtain national 
coverage using regulated access components. 

Migration and switching processes 

15. In relation to the PPC/RBS Upgrade Path to Ethernet development, this has proved very difficult 
to develop. Whilst we can explore opportunities for TI to AI migration with industry, Ofcom should 
be aware of the complexities around this.  We therefore maintain that it would be unrealistic to 
mandate the need for a solution and process.  Firstly, TISBO services commonly include 
integrated terminating segments and trunk segments. In the AISBO domain, Openreach would 
not be able to replicate this connectivity.  Secondly, any migration involves replacement of 
network components requiring engineer activity and in most cases replacement of customer 
premises equipment by the CP.   

16. The control of this activity lies heavily with the CP and can be achieved by overlap of provide (AI) 
then Cease (TI).  There is only so much that can be done to simplify the process of replacing the 
network technology.  At best we could explore the possibility of developing a solution for fibre-
based TI services to re-use existing fibre (one of a pair) to simplify the provision of a new 
replacement AI service.  This would still require co-ordinated action by the CP to manage their 
own CPE / network component replacement. The need for CP co-ordination within this process 
would limit its scope to being a same CP technology upgrade rather than a CP to CP migration. 
We are also willing to look at the potential benefit of offering project management services to co-
ordinate multiple service migrations subject to market demand and commercial viability. This 
Openreach Industry Commitment (OIC) is now under review by the OTA, who are considering a 
potential formal change to the priority of the requirement. 

Openreach‟s product development process 

17. BT notes the concerns raised by CPs in relation to Openreach‟s Statements of Requirements 
(SOR) process.  BT would like to emphasise that SORs are treated in the same way, be they from 
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an external CP or from BT‟s downstream divisions. There is a single product development 
process which is initiated across all products and is applicable to all requests received by 
Openreach from industry. There seems to be a misconception that Openreach operates two 
processes, one that deals with CP requests (SOR process) on a commercial basis, and one that 
deals separately with BT requests. CPs believe that the SOR process is looked at in commercial 
terms, whereas requests submitted by downstream BT divisions or from Openreach itself are 
considered as separate. This is not true. 

18. All requests for access relating to AISBO products are deemed to be regulatory and follow the 
same SOR product development process whose timescales correspond to SMP Condition HH9 in 
the 2008 BCMR. Exceptions would be requests for changes to terms and conditions, for example, 
a change to billing frequency. Such SORs are not covered by BCMR condition HH9 but would still 
be covered by the Openreach product development process which applies to all SORs. 

19. Openreach treats all requests in accordance with SMP condition HH1 to the BCMR, on the basis 
of reasonableness which, among other things would include its fit with the assets, skills and 
resources and terms of reference of Openreach and its commercial attractiveness to Openreach. 
In other words, Openreach should and must be free to decide how it invests its capital 
development budget in the same way as any other commercial organisation whilst complying with 
its regulatory obligations.  

20. Openreach maintains a full audit trail, and regularly supports enquiries regarding SORs from the 
Equality of Access Office when CPs have questions regarding the fair and transparent 
progression of SORs. 

21. Openreach‟s SOR process continues to be developed and enhanced. Openreach recently held an 
SOR workshop (June 2012) where a number of joint improvements were identified between CPs 
and Openreach, and steps are now being taken to action various CP concerns. In particular, a 
review process is now being developed to assist with agreeing next response dates when an 
SOR  reaches a stage where CPs have issues regarding when Openreach can next respond.   

22.  In relation to some of the specific concerns noted by Ofcom: 

a. Ethernet Aggregation Phase 1 was delivered in R1200.  Aggregation Phase 2 was a separate 
OIC which was removed from the Roadmap (with industry agreement). 

b. We do not believe that Openreach has unreasonably refused product developments on the 
grounds that they can be supplied on an unregulated basis from other BT divisions. Each and 
every SOR is considered on the grounds of reasonableness. 

23. BT agrees with Ofcom‟s conclusion in paragraph 11.102 of the consultation document that any 
concerns about Openreach‟s SOR process are best dealt with at an operational level in the 
industry fora and in co-operation with the OTA.  However, as noted in section 5 regarding 
comments on the legal instrument, Ofcom should amend the SMP condition to allow for changes 
to the SOR process to be agreed with industry.  This change was made to Condition AAA1 of the 
last wholesale narrowband market review (Ofcom statement on the review of the fixed 
narrowband services wholesale markets of 15 September 2009) and the equivalent condition for 
LLU in the 2010 wholesale local access market review (7 October 2010).  In both cases, the 
timeframes set out in the Condition were removed.   
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24. BT encourages Ofcom to align this SMP condition across all relevant market reviews to ensure a 
consistent approach to addressing SORs.  However, any industry agreed process must 
acknowledge that BT is free to accept or reject SORs like any other commercial entity.  This is 
explicitly acknowledged in section 5.11 of the Undertakings, which states that Openreach is 
entitled to accept or reject SORs on the basis of “(a) fit with the assets, skills and resources and 
terms of reference of Openreach; (b) commercial attractiveness to Openreach; and (c) opportunity 
cost to Openreach”.  It should be made explicit in the Condition that BT is able to refuse a 
request, where it has initially confirmed the request could be met, but further assessment has 
determined that the request is not commercially viable or in BT‟s commercial interests. 

Openreach Project Services 

25. Ofcom set out (in paragraphs 11.104 to 11.106) a proposed treatment of Openreach project 
Services.  We welcome Ofcom‟s recognition that there is unlikely to be anything discriminatory 
about these services.  However, Ofcom goes on to suggest that because it is possible that some 
Project Services activities are not replicable by CPs, then Ofcom would likely regard all such 
services, when provided in conjunction with regulated business connectivity services, as simply 
variants of the regulated service and hence subject to all the SMP conditions applying to the 
regulated service.  This is clearly unjustified and inappropriate.   

26. We expect Project Services to continue to evolve, in order to meet changing customer demands.  
There will inevitably be a range of activities which customers would like Openreach to offer – and 
this will include items that are clearly replicable – i.e. the customer has a clear choice as to 
whether to self-provide or to source from a third party.  In such cases, Ofcom would surely not 
wish to treat the Openreach offering as being subject to the full range of regulatory remedies, 
price publication, non-discrimination, etc., etc. This would inevitably act as a dampening factor in 
introducing innovative and desirable new ways of working for these markets.   

27. Although Project Services is used predominantly on Ethernet, the capability is available on other 
products (e.g. copper) and imposing regulation in one market would in effect means imposing 
regulation to the product irrespective of the market where it applies – which would be 
inappropriate for Ofcom to do in this review. 

28. We suggest that Ofcom amends its proposals in this area – simply to state that when considering 
such offerings in future, then in cases where Project Services activities are not replicable by CPs 
or third parties, Ofcom would likely consider whether the Project Service element raised questions 
as to whether the underlying regulated service was meeting the requirement for no undue 
discrimination.  This approach should provide the comfort sought by CPs, while preserving the 
flexibility, opportunity and incentive for future evolution of service and processes. 

ECCs 

29. BT notes that the level of ECCs and their accounting treatment is dealt with in the Leased Lines 
Charge Control and will respond on these points in that consultation document.  BT welcomes 
Ofcom‟s conclusion that ECCs are not provided in a discriminatory manner.  BT also considers 
that the changes it has made to its network design policy do address the issues raised by CPs 
and no further intervention is required by Ofcom on this issue.  

Cost orientation 

30. BT wholly supports Ofcom‟s proposal not to apply cost-orientation to the wholesale AISBO 
markets for the reasons set out in our response to Question 13. 



REDACTED FOR PUBLICATION 
 

84 
 

Interconnection and accommodation services 

31. BT does not object to the proposal that the SMP conditions would apply to these ancillary 
services.  BT considers that this is merely clarifying the existing position.  

Practical implementation of remedies across separate AI markets 

32. BT does not agree with Ofcom‟s proposed approach to dealing with wholesale AISBO leased 
lines linking two sites located in different geographic markets.  BT considers that where a service 
connects an end-user site (business customer) to a network node, then it is clear that this is a 
terminating segment.  Therefore, the geographic market within which such a circuit is deemed to 
be should be determined by the location of the end-user site only.  This is the approach used by 
Ofcom in the WBA market reviews where all circuits are “terminating segments” and the 
geographic location of the end-user determines whether the service is regarded as within markets 
1, 2 or 3.  This will also be true for AISBO circuits used in “backhaul” situations where a remote 
BT exchange is connected to a core CP POP.  BT has identified the classification of each circuit 
end as either a business customer site or a network node in the circuit information submitted to 
Ofcom for the BCMR and therefore Ofcom are able to apply the above definition and do not need 
to rely on its over-simplistic “circuit is in the WECLA only if both ends are in the WECLA” method. 

33. We now comment on the specific SMP conditions proposed by Ofcom: 

Requirement not to unduly discriminate and Equivalence of Inputs  

34. BT does not disagree with the imposition of an obligation not to unduly discriminate, but strongly 
disagrees with Ofcom‟s proposal to impose an EOI SMP remedy in the AISBO markets.  In 
summary, BT‟s position is that: 

(a) EOI is the most onerous form of non-discrimination obligation. If it is to be imposed, Ofcom 
must be able to identify clearly the market failures which this remedy is intended to address, 
and articulate why no lesser form of non-discrimination obligation will suffice.   

(b) Ofcom has listed the specific concerns that it considered might need to be addressed in 
relation to non-price discrimination and in relation to pricing (11.65).  None of these (by 
Ofcom‟s own assessment) support the conclusion that all AISBO products need to be made 
subject to EOI. 

(c) Ofcom‟s assessment of the reasons why it is appropriate to impose an EOI obligation (as set 
out in paragraphs 11.143 and 11.144) does not provide an adequate justification for the 
imposition of such an onerous obligation and is flawed in a number of respects. In particular: 

 Ofcom has focussed solely on the potential for harm on the market downstream of the 
wholesale AISBO market; 

 In looking at the potential for harm downstream, Ofcom makes only the most sweeping of 
generalisations, which hold true in any upstream/downstream market, that competition 
downstream may be affected by discriminatory behaviour. These generalised assertions 
are insufficient to justify imposition of EOI over and above an undue discrimination 
obligation;  

 Ofcom‟s conclusion that there is a need for EOI is based on an incorrect assessment of 
the distinction between what would be required of BT (as a vertically integrated operator) 
under a no undue discrimination obligation as compared with what would be required 
under an EOI obligation;  
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 Ofcom has had no, or insufficient, regard as to how the imposition of such an onerous 
obligation would impact on BT in relation to its position as one of a number of competitors 
on the upstream market which is, at the very least, prospectively competitive and where 
BT is not an enduring monopolist (bottleneck) supplier, and has undertaken no balancing 
exercise of potential benefits on the downstream market versus potential disbenefits on 
the upstream market (e.g. the potential for such a remedy to increase barriers to entry or 
expansion for other competitors on the upstream market). When weighed correctly in the 
regulatory balance, the risks of regulatory disbenefit upstream if an SMP EOI obligation is 
applied outweigh the risks that will arise downstream if BT is subject only to the normal 
undue discrimination obligation (as that applies to a vertically integrated operator). 

(d) When these factors are correctly assessed, it leads to the conclusion that EOI is a 
disproportionate remedy and that the normal undue discrimination remedy (as that applies to 
a vertically integrated operator) will suffice.  Accordingly, Ofcom‟s proposed condition 4 does 
not pass the relevant Communications Act legal tests in relation to wholesale AISBO services.  
Furthermore, for the same reasons, imposition of such an obligation would amount to a failure 
by Ofcom to adhere to its own regulatory principles to operate with a bias against intervention.  

35. In relation to the undue discrimination obligation, BT also disagrees with Ofcom‟s assessment of 
volume discounts and considers that these should be treated the same term and geographic 
discounts. 

36. We expand on these contentions in the Annex appended to the end of our response to this 
question.  

Direction relating to service level agreements 

37. BT does not agree with Ofcom‟s proposal to re-apply the 2008 SLG Direction under the new 
BCMR.  SLGs are only worthwhile with the right product definition of service delivery that they 
support.  Mandatory SLGs would most likely force BT to re-consider the entry level service 
provided for a particular service.  We should have the ability to agree with our customers what is 
the right balance to strike here.   
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38. The SLGs set out in the Direction appear to be significantly more onerous than SLG regimes 
implemented by BT‟s competitors.  The table below sets out some examples of SLGs offered by 
our competitors, compared to those offered by BT under the existing Direction.  

  

L2C Service credits T2R Service credits 

12 days late 
Maximum 
payment 5 hours late Maximum payment 

Openreach 
EAD/EBD 

12 months 
rental 

5 years rental @ 
60 days late 

75% of monthly 
rental 

3000% of monthly 
rental @ 200 hours 
late  

Virgin Media 
Point - point 
services 

15% of 
connection 
charge 

50% of connection 
charge @ > 31 
days late 

15% of monthly 
rental 

15% of monthly rental 
@ > 5 hours late 

Colt  
Wavelength 
services 

25% of 
connection 
charge 

100% of 
connection charge 
@ > 20 days late 

15% of monthly 
rental 

20% of monthly rental 
@ > 6 hours late 

Abovenet  
Fibre optic inf. 

Not defined Not defined 5% of monthly 
rental 

50% of monthly rental 
@ > 40 hours late 

Vtesse  
Point - point 
Optical 

7% of 
connection 
charge 

7% of connection 
charge 

6% of monthly 
rental 

6% of monthly rental 

 

39. The situation becomes even more onerous when Ofcom‟s apparent proposal to amend the 
direction to remove the cap on the amounts of compensation payable is factored in.  We have 
queried the inclusion of this point, with the Ofcom team during the consultation period.  Ofcom 
have confirmed that the inclusion of this text (i.e. the removal of caps) was in fact a drafting error 
and indeed no such proposal was intended to be made.  We welcome this clarification, as no 
justification was given for this apparent change and indeed no discussion was included in the 
main body of the consultation document on this point.   

40. SLG compensation is currently capped under the 2008 Direction and the Connectivity Services 
Contract. Should Ofcom consider removing the cap, BT would consider this to be unreasonable 
because: 

a. The current SLG provisions were imposed by Ofcom‟s “Service level guarantees: incentivising 
performance” published 20 March 2008 and this was developed as a result of significant 
industry engagement and careful analysis. The spirit of that Direction was to incentivise 
performance. An uncapped SLG goes against that principle; 

b. It creates unlimited risk for BT.  This is unacceptable and a disproportionate risk which BT 
would regard as an unfair and draconian contractual requirement; 

c. It would change the whole commercial risk profile of the Connectivity Services Contract; 

d. It is common commercial practice for suppliers to limit their exposure by capping the amount 
of compensation they are contractually obliged to pay in the event of service failure;  

e. It creates a risk of CPs gaming by putting in orders to take advantage of uncapped SLGs 
particularly during a service crisis, adverse weather etc; and  
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f. There are cross portfolio implications, as this would create a precedent across other SLGs 
and so the risk profile impacts of this change are huge. 

41. In the statement accompanying the 2008 Direction, Ofcom discussed the issue of caps and 
concluded: “there is a balance to be struck between ensuring that appropriate compensation is 
paid in such a way as to incentivize performance and ensuring that in amending the SLG process 
Ofcom is not introducing unreasonable burdens on Openreach. The removal of caps could 
expose Openreach to unlimited financial risk and Ofcom has, therefore, reintroduced the concept 
of caps” (paragraph 4.21).  It is clear, therefore, that there is no basis to remove the caps.  
Indeed, service levels for Ethernet services are consistently strong, as set out in relevant regular 
service reports.   

42. If any change were to be proposed to the existing Direction, then this should be subject to a 
formal consultation process (as specified in sections 49 and 49A of the Communications Act 
2003).  This would require Ofcom to clearly state the changes it is proposing to make to the 
Direction and its reasons for making the changes, in order to satisfy the requirements of the 
Communications Act, which it has not done here. Furthermore, the discussion on whether the 
Direction is objectively justifiable, transparent, proportionate and non-discriminatory does not 
mention the removal of this cap.  Obviously, any proposal to remove caps would constitute a 
significant change to the Direction that has not been fully consulted upon by Ofcom and is 
disproportionate to the aim it is trying to achieve.  Consequently, if Ofcom were to regard the text 
apparently proposing removal of caps as anything other than a drafting error, then it would be the 
case that Ofcom would not have met its statutory obligations in this regard. 

Price controls 

43. BT sets out its full response to Ofcom‟s price control proposals in its response to the Leased 
Lines Charge Control.  As noted above, BT fully supports Ofcom‟s proposal not to impose a cost 
orientation remedy in this market. However, BT does not support Ofcom‟s proposal to have a 
safeguard cap on AISBO products in the WECLA, as this approach is unjustified, unnecessary 
and potentially damaging. For example, although we do not currently have plans for this type of 
price change, it is quite possible to envisage a future pricing strategy which involves pricing 
differentially between “old” and “new” variants of a particular product set, in order to set normal 
economic signals to support the market in evolving to (say) a new technology platform.  Setting an 
arbitrary price cap could hamper such a sensible approach, with no justification. 

Transparency and notification obligations 

44. BT does not disagree with the proposals to impose a requirement to publish a Reference Offer 
and to notify technical information and changes to its charges and terms and conditions.  
However, BT considers that a price publication requirement is not necessary for AISBO services 
in the WECLA.  Given the competitive situation in this market, price publication can lead to price 
following, which has the effect of dampening competition, rather than stimulating it (see for 
example paragraph A1.1 on page 78 of the Ofcom statement on the Fixed Narrowband Retail 
Services market review of 15 Sept 2009, where price following was given as a reason for 
removing regulation on the retail ISDN2 market).  

45. BT supports Ofcom‟s proposal to reduce the notification for price reductions to 28 days.  This 
allows us to react quickly to demand from CPs and to pass on reduced prices to CPs quicker.  
Ofcom should clarify that only 28 days‟ notice would be required to put the price back up where 
BT has done a temporary special offer.  However, BT does not support Ofcom‟s proposal to keep 



REDACTED FOR PUBLICATION 
 

88 
 

the notification period for changes to existing products at 90 days, instead of reducing it to 28 
days. A 90 day notification period is very long and burdensome, and reduces BT‟s ability to 
quickly respond to customers‟ requirements and changing demands.  OCPs are able to move 
much faster commercially than Openreach and this should be recognised by Ofcom.  Openreach 
should be able to benefit from a level playing field with its competitors when it comes to price 
changes.  

46. BT also does not disagree with Ofcom‟s proposal to require BT to publish quality of service 
information.  BT welcomes Ofcom‟s position that it is not necessary to specify in advance exactly 
what information should be published, as this allows the greatest flexibility to publish information 
that is of direct use to CPs.  

Requests for new network access 

47. BT does not disagree with Ofcom‟s proposal to impose this SMP condition.  However, as set out 
above, we consider that the SMP condition should be amended to allow for changes to the 
process to be agreed with industry and to explicitly allow BT to reject SORs for commercial 
reasons. 

Practical implementation of remedies across separate AI markets 

48. We understand that Ofcom intend to classify any AISBO (or MISBO) circuit as being outside of 
the WECLA market for the purpose of the pricing remedies (at least in respect of the element of 
circuit prices specific to each end of the circuit) unless both ends are located within the WECLA.  
This is described in Ofcom‟s current consultation proposals for the BCMR [paragraphs 11.234-
11.237 and 12.169-12.172]. 

49. We believe that this is inconsistent with the approach used to regulate geographic product 
markets elsewhere and is not appropriate given the nature of these services. 

50. To be clear, we believe Ofcom should clearly identify the two separate types of obligation: 
 Terminating segments (i.e. circuits from a business customer site to a CP network PoP); 

and 
 Wholesale End to End services (i.e. circuits between two business customer sites). 

51. For Terminating Segment obligations and circuits, the relevant geographic market should be 
determined solely on the basis of the location of the business customer end.  Therefore, any 
circuits which connect a business customer site within the WECLA to a network PoP, wherever 
that PoP is located, should be entirely subject to the regulatory constraint appropriate to the 
WECLA area. 

52. The Wholesale End to End obligations should be regarded as an additional set of regulatory 
constraints and requirements, applying to circuits directly connecting two business customer sites 
which do not include a trunk network segment.  In this case, we recognise that specific rules need 
to be formulated to specify how such circuits which cross the WECLA boundary should be 
treated.  For these cases, we agree with Ofcom‟s proposal that price components specific to each 
end should be treated within the geographic market relevant to each end, and the non-location-
specific price elements should be treated according to the regulation applying outside of the 
WECLA. 



REDACTED FOR PUBLICATION 
 

89 
 

53. We would highlight that currently the price structure of Openreach EAD products is such that 
there is currently no “local end” component specific to each end.  However, we would wish to 
preserve the ability to change that aspect of the pricing structure, during the period of the review. 

54. The rationale for the above position is as follows:  In general, the focus for Ofcom‟s regulation of 
wholesale leased lines markets is on the provision of “terminating segments”, i.e. circuits 
connecting a business customer site to a competitive (core) network.  In this respect, the principle 
is common across several of the regulated UK product markets, including Wholesale Broadband 
Access and Wholesale Local Access as well as the Business Connectivity markets.  For the 
wholesale AI market, due to the prevalence of wholesale circuits which are of a different form, 
connecting one business customer site directly to another business customer site, Ofcom‟s 
proposals include an additional “Wholesale End to End” service obligation. 

55. In our view, it is important to preserve that clear distinction between the two types of obligation. 

56. For terminating segments, we believe Ofcom should identify the relevant geographic market 
according to the location of the end point only, in common with WBA, WLA, PPCs, etc.  So for 
AISBO and MISBO (and TISBO) this would be the location of the business customer end.  The 
CP purchasing the terminating segment circuit, generally chooses which of its (or another CP‟s) 
network PoP to connect to.  In general, the network end of such a circuit is located by definition at 
a point where there is competitive network presence, whether this is located inside or outside of 
the WECLA.  In those cases where a terminating segment circuit connects a business customer 
within the WECLA, to a network node outside of the WECLA, it is clear that the purchasing CP 
would have had plenty of choice of competitive network PoP within the WECLA to connect to if 
they so wished. 

57. Currently, of course, Openreach uses various specific products to meet both of these obligations, 
without necessarily restricting any specific product to be only used for any one of these purposes.  
So, for example, Openreach supplies EAD circuits, in some cases to meet the obligation to 
provide a terminating segment, and in other cases to provide an End to End service.  This may be 
seen as a reason for Ofcom seeking to simplify the regulation by simply treating all the obligations 
as the same, and therefore treating all circuits crossing the WECLA boundary in the same way 
whether they are Terminating Segments or End to End circuits.  However, we believe it would be 
inappropriate to over-constrain the markets in this way.  Openreach would wish to preserve the 
freedom, in future, to price different types of Ethernet products differently, according to whether 
used as a “terminating segment” or not, and in such an eventuality would not expect regulation to 
act inappropriately on product pricing for Terminating Segments crossing the WECLA boundary.  
In the meantime, we may choose to continue with the existing portfolio structure (which would in 
practice have the effect of “over-regulating” small volumes of circuit ends to a degree). 

  



REDACTED FOR PUBLICATION 
 

90 
 

APPENDIX TO BT’S ANSWER TO QUESTION 16 

1. In this annex we expand on BT‟s position as set out in paragraph 29 of our response to Question 
16 and explain why we consider that imposition of an EOI obligation is inappropriate.  We also 
expand on our concerns in relation to the treatment of volume discounts.  

EOI is the most onerous non-discrimination obligation 

2. This does perhaps go without saying.  However, as we shall explain below, we consider that in 
practice there is in fact a “ladder of obligations” which has three rungs.  These are (i) a 
prohibition on undue discrimination obligation as it applies to a non-vertically integrated operator, 
(ii) a prohibition on undue discrimination as it applies to a vertically integrated operator and (iii) a 
requirement for EOI.  

3. Given that BT is a vertically integrated operator and that wholesale AISBO services are upstream 
services, when Ofcom imposes the no usual undue discrimination obligation BT automatically 
goes to rung two of the ladder. We describe more fully below what this means in practice.  

4. The more onerous the obligation that Ofcom proposes to impose, so the greater the justification 
there must be for it.  BT‟s contention is that the justification does not exist for Ofcom to impose 
the obligation which is the highest rung on the ladder of discrimination obligations.  

There is no specifically identified market failure that justifies imposition of EOI 

5. At paragraph 11.65, Ofcom identifies 4 potential non-price discrimination issues.  These, and our 
commentaries on them are as follows: 

a. Potential restriction of circuit routing rules so that CPs are forced to adopt inefficient network 
topologies.  Ofcom describes the steps it has taken to address these issues, which do not 
include the imposition of an EOI remedy. 

b. Design of adequate switching and migrations processes. Again, there is no suggestion here 
that this issue needs to be addressed by the imposition of an EOI remedy. 

c. Openreach‟s product development process.  Ofcom states that the issues raised by CPs 
could not easily to addressed by changes to the SMP conditions and continues that the New 
Network Access obligations and the obligation not to discriminate unduly, which will include 
EOI, already provide a clear framework under which BT must operate [paragraph 11.101], 
and that the concerns identified are best addressed at an operational level in the industry fora 
and in cooperation with the OTA.  There is no discussion as to why an EOI remedy is 
specifically needed here, and we do not see how a concern which is limited to how 
Openreach‟s SOR process works is sufficient to justify that in AISBO products should be 
made subject, in all respects, to an EOI obligation. 

d. Potential discriminatory behaviour through Openreach Project Services.  In its analysis of this 
issue, Ofcom note that these services are provided on an EOI basis and so are unlikely to be 
discriminatory.  There is no discussion as to why an EOI SMP remedy is needed to resolve 
the perceived issue here.  Again, Openreach Project Services are an extremely small part of 
the AISBO portfolio (arguably it is a non-product specific service) and so provides no 
justification for all AISBO products to be made subject, in all respects, to an EOI obligation.  
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6. At paragraph 11.80, Ofcom considers a refusal to supply concern in relation to the provision of 
specific backhaul products for mobile networks.  Ofcom merely states that the proposed Ethernet 
access and backhaul obligations together with the obligation for BT to provide services on an 
EOI basis “will be sufficient to address any competitive concerns”. There is no discussion of 
exactly how an EOI SMP condition is required to meet any competition concerns or why a non-
discrimination obligation would not be sufficient.   

Ofcom focuses only on potential harm on the downstream market 

7. In paragraph 11.143, Ofcom sets out why it believes that this remedy is needed.  The argument 
advanced is that (i) Ethernet access and backhaul products are upstream inputs to two major 
retail telecommunications markets (we presume Ofcom means that they are inputs to products 
offered by BT and its competitors on those two markets), (ii) without EOI, BT could provide 
competitors with a different set of products to those it provides itself, and (iii) Ofcom considers 
that EOI consumption (by BT‟s downstream divisions) provided the right incentives on BT to 
implement changes and make better product variants available to its downstream divisions and 
competitors. There is no consideration whatsoever of the situation on the upstream market where 
BT competes with other large CPs. This is a material omission by Ofcom to have regard to 
relevant factors. 

Ofcom makes only sweeping generalisations that are insufficient to justify EOI rather than an undue 
discrimination obligation. 

8. We have seen from the above that Ofcom has advanced what is in essence a very generalised 
contention that EOI is required to prevent BT favouring its own downstream divisions.  The 
general contention (that BT should not inappropriately favour its own downstream divisions) 
holds true equally in any situation where there are upstream and downstream markets where BT 
is active on both and is regulated upstream.   

9. If such a generalised concern of this nature is sufficient to justify the imposition of EOI here, then 
in theory it would follow that Ofcom should in all such circumstances impose EOI rather than the 
usual undue discrimination obligation7.  That that is not the case can be seen, however, from the 
fact that Ofcom is quite happy for a lesser obligation to apply in relation to wholesale TISBO 
services (which are upstream services that are inputs into downstream retail services).   

10. Indeed, in proposing a less strict interpretation of non-discrimination for the wholesale TISBO 
markets (i.e. a no undue discrimination obligation only) Ofcom note that this “may allow for 
flexibility and result in a more practical and cost-effective implementation of wholesale inputs 
where it is economically justified” [paragraph 11.140].  However, there is no discussion or 
justification as to why that approach cannot be followed in relation to the AISBO and MISBO 
markets.   

11. Furthermore, in the case of wholesale low bandwidth services, Ofcom has shown it can be 
sufficiently comforted when the wholesale services are adequate to allow downstream 
replicability.   

                                                 
7 In the next paragraph we shall explain why the specific concerns listed by Ofcom in paragraphs 11.143 and 
11.144 go no further than the sorts of concerns that apply in all cases. 
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12. So, BT contends that if Ofcom is to pass the legal tests to justify the most onerous of non-
discrimination tests, it must have a higher bar to clear than generalised assertions of concerns 
about downstream discrimination. In our view, in this regard, Ofcom has failed to satisfy the legal 
tests set out in section 46 of the Act. 

Ofcom‟s justification for imposing EOI rather than undue discrimination is flawed because it 
mischaracterises what is required of BT under each of the two remedies. 

13. Ofcom states that “prohibiting undue discrimination while stopping short of EoI could result in BT 
providing competitors with a different set of products to those it provides to itself, potentially using 
different processes and systems for their development, delivery, maintenance and repair”.  This 
suggests that without an EOI SMP remedy, BT would be able to provide different products in the 
ways Ofcom suggests.  Other examples given in paragraph 11.143 include a lack of EOI acting 
“as an impediment to improved products being made available equally promptly to BT and to its 
competitors”, different SLAs and SLGs, different repair timescales and developments to meet 
downstream BT requirements. 

14. This is misleading and represents a fundamental mis-statement by Ofcom of how the existing no 
undue discrimination obligation works.  Ofcom‟s own guidelines of November 2005 on Undue 
discrimination by SMP providers (the Discrimination Guidelines) specifically deal with these 
issues in sections 3.15, 3.19-3.20 and Annex 1, paragraphs 1.6-1.7 and 1.9.  In summary, the 
Discrimination Guidelines state that “non-price differences in transaction conditions by a 

vertically integrated SMP provider favouring an internal customer can be presumed to 

harm competition”. At paragraphs 5.17 to 5.19, Ofcom‟s approach is explained.  It states, in 
essence, that it may presume that differences in transaction conditions offered by a vertically 
integrated SMP provider to an internal and external customer amount be undue discrimination 
and that it “may presume that such differences are, or will be capable of harming competition”. 
The burden will then be on the vertically integrated operator to justify its position.   

15. Put simply, in a case such as this, BT will, by virtue of an undue discrimination condition, be 
subject to an obligation not to indulge in any form of non-price discrimination unless it can be 
absolutely sure that it will be able to rebut the assumption that any such discrimination is a 
breach of the obligation8.   

16. For the sake of completeness, in the table below, we list the types of concerns expressed by 
Ofcom in paragraph 11.143 and show where they are referenced in the Discrimination 
Guidelines: 

  

                                                 
8 Furthermore, the potential for very significant financial penalties if it cannot successfully rebut the breach 
presumption will undoubtedly mean that this is not an obligation that BT treats lightly.  
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Ofcom concern Where addressed in Discrimination 
Guidelines 

Provision of a different set of products Annex 1 paragraph1.6 

Use of different processes and systems for 
product development, delivery, maintenance 
and repair or maintenance and repair on 
different timescales 

Annex 1 paragraph 1.6 and 1.7 

Potential impediments to making improved 
products available equally promptly and 
incentivising better product variants 

Annex 1, paragraph 1.7 and 1.9 

Different levels of quality, e.g. different SLAs 
and SLGs 

Annex 1, paragraph 1.8 

Creating new variants to fulfil the 
requirements of its downstream division, 
taking longer to address, or avoiding 
addressing the requirements of its 
competitors. 

Annex 1, paragraph 1.4, 1.7 and 1.10.   
NB – this is also a matter that is currently 
addressed through the current existing SOR 
processes under Condition HH9. 

 

17. Consequently, Ofcom is incorrect when it states BT could engage in these practices if there was 
no EOI SMP remedy.  Therefore, the examples given above do not provide any justification as to 
why an EOI SMP remedy is required or justified. 

18. We must comment here on Ofcom‟s assertion (for example as set out in paragraph 11.143, final 
bullet) that the EOI obligation it proposes is no more onerous than the existing Undertakings 
obligation which requires Openreach to supply certain services on an EOI basis.  There is, 
perhaps, a degree of irony in Ofcom‟s assertion that the SMP EOI obligation will be “a very 
similar” requirement to the Undertakings requirement.  

19. We note (and deal more fully in section 5 of our response) that the definition of EOI in the legal 
instrument at Annex 14 differs from the definition of EOI imposed in relation to the supply of 
VULA at the conclusion of the Wholesale Local Access market review which in turn differs from 
the definition set out in BT‟s Enterprise Act Undertakings.  Whilst BT‟s clear position is that we do 
not consider that there is any need for an EOI obligation, we would add that we consider the 
wording proposed here to be even more problematic than the WLA wording and therefore invite 
Ofcom to compare the two.  

20. In our response to Ofcom‟s consultation in the Wholesale Local Access market review, we 
expressed concern that the VULA EOI condition was more onerous than BT‟s Undertakings EOI 
requirement. At paragraph 8.119 of its final statement, Ofcom stated: 

“On this point, whilst we have used the term EoI in the SMP framework it is important to note 
that the SMP requirements flow from Article 10 of the Access Directive and therefore, are 
completely separate to and independent of the BT Undertakings. Whilst there are similarities 
between the EoI SMP obligations and the EoI requirements under the BT Undertakings, each 
is imposed pursuant to distinct powers and applies in a different context. Under the BT 
Undertakings EoI is used in the context of organisation separation and thus deals with the 
interaction between different groups of BT. However, under the SMP framework, EoI only 
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applies to the provision of Network Access products within a defined market. However, we 

will interpret and apply each of SMP condition FAA11.3 and the EoI requirements under 

the BT Undertakings in a consistent and coherent manner.” 
 
[Bold emphasis added] 
 

21. We see no such statement from Ofcom that they consider the same to be true here.  
Furthermore, given the significant consequences in the event of non-compliance, and that any 
such statement is a only a statement of Ofcom‟s view at the time of the statement, and that in the 
event of dispute as to the precise nature of our obligation, a tribunal will look at the words of the 
obligation as they are written on the page, if Ofcom does intend the two obligations to be the 
same (including the same checks and balances), they should be drafted the same in all relevant 
respects.  That achieving this would, we believe, mean importing into the SMP regulation a much 
broader swathe of regulation than that which is set out in Annex 14 also tends to suggest that it 
would be more appropriate for Ofcom to rely on the normal undue discrimination obligation as 
that applies to a vertically integrated operator.  

Ofcom has failed to have regard to the potential impact on BT as a competitor on the upstream 
market.  

22. We have identified above that Ofcom has had no regard to the consequences of imposing EOI 
on the upstream wholesale AISBO market. BT‟s concern here is that the imposition of an EOI 
obligation will impose a competitive constraint on BT in the upstream wholesale AISBO market 
with is a disproportionate burden, and indeed that there is a real possibility that it will create an 
increased barrier to entry or expansion for BT‟s competitors on that market that, in the short to 
medium term, will act against the interests of consumers.  It is incumbent on Ofcom to satisfy 
itself that that is not the case, or BT will be failing in its primary duties to promote the interests of 
consumers.  

23. BT‟s fundamental concern is that the wholesale AISBO market is not one in which BT is a 
monopoly provider of a bottleneck service.  BT believes that the market is already competitively 
supplied in the WECLA and that competition is developing rapidly elsewhere.  At the very least, 
this is a prospectively competitive marketplace.  It is an accepted regulatory thesis that as 
markets tend towards competitiveness, so regulatory burdens can be reduced.  Here, however, 
notwithstanding the growth in competition, Ofcom now proposes that the most onerous form of 
non-discrimination obligation should be applied.  Culturally, that seems patently wrong.  

24. Customers for AISBO services are not mass market consumers.  They are business customers 
with sophisticated needs.  They welcome the ability for suppliers to tailor their services to meet 
their specific needs.  Imposition of an EOI obligation risks reducing BT‟s ability to respond to their 
needs and in circumstances where BT is competing against other suppliers, that is to put BT at a 
significant, and unjustified, disadvantage.  

25. EOI also results in a very high degree of transparency.  As markets tend towards the competitive, 
pricing transparency can pose more of a threat than a benefit.  If other competitors have clarity 
and certainty of BT‟s prices it is easier for them to price against them, at prices higher than might 
be charged if there was no such transparency. Similarly, if the functionality of BT‟s products is 
known, they can add on “just enough” of an enhancement to their offering to make it more 
attractive, knowing that they will learn when BT amends its offering to include similar functionality 
to all.  
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26. Seen through the lens of a new entrant competitor to BT for the upstream wholesale AISBO 
service, an obligation which incentivises BT to enhance its offerings at the earliest possible date 
may be a bad thing. A competitor in the upstream AISBO market could well benefit from a delay 
in BT developing its products in this market, as it gives them an opportunity to start selling 
products that are better than BT‟s and removal of such a “breathing space” could well be a 
barrier to entry or expansion.   

27. Equally, BT could be disincentivised from innovating if, because of an EOI SMP obligation, BT is 
required to notify CPs at the same time of what developments it is making, thereby removing the 
possibility of any first mover advantage.  An EOI SMP condition could therefore have the 
opposite effect to that envisaged by Ofcom, by encouraging BT to wait for others to innovate 
before making any developments of its own.   

28. It is clear that by focusing only on the downstream market, Ofcom has not made any assessment 
of these issues. BT contends that in a market such as the wholesale AISBO market which is at 
least prospectively competitive, there are real downsides to imposition of an SMP EOI obligation 
and that when weighed in the regulatory balance, they outweigh the risks that will arise 
downstream if BT is subject only to the normal undue discrimination obligation (as that applies to 
a vertically integrated operator).  

Conclusion on EOI 

29. As the above shows, Ofcom has not demonstrated that there is a need for an EOI obligation over 
and above an undue discrimination obligation. We note also that Ofcom has not demonstrated 
that the existing non-discrimination obligation has to date failed to address Ofcom‟s identified 
concerns about the possibility of BT engaging in unduly discriminatory practices.  An EOI SMP 
obligation also runs the risk of delivering outcomes on the wholesale AISBO market that are 
contrary to Ofcom‟s objectives. Consequently, imposition of an EOI SMP remedy is not 
objectively justified and would be a disproportionate burden.  

Requirement not to unduly discriminate – treatment of volume discounts. 

30. BT disagrees with Ofcom‟s assessment of volume discounts and considers that these should be 
treated the same term and geographic discounts, i.e. that there should be no presumption that 
they are discriminatory and should instead be assessed on a case by case basis. 

31. Whilst BT‟s downstream divisions could benefit from volume discounts offered by Openreach, 
there are several significant players in the AISBO markets, such as C&WW, Sky, TTG, etc, 
particularly in relation to 1G services, who are able to win and place large orders for AISBO 
circuits.  Consequently, it would not always be downstream BT that would win large contracts 
and so benefit from such discounts.   
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Question 17: Do you agree with the remedies that we propose for BT in the wholesale MISBO 
markets?  
 
Summary 

1. Our position on the remedies that Ofcom proposes for BT in the wholesale MISBO markets is 
made without prejudice to our submissions above that BT does not have SMP in relation to the 
supply of MISBO services anywhere in the UK.  This position can be summarised as follows, and 
they apply wherever in the UK Ofcom proposes to impose them:   

a. We support Ofcom‟s proposal that cost orientation is not appropriate. 

b. It is unjustified, unnecessary and potentially damaging to apply a charge control to above 
1Gbit/s Ethernet services.  Such a control would inevitably act as a direct constraint on OSA 
prices, which would discourage investment and innovation in this high tech area. 

c. If Ofcom does find that BT has SMP in any geographic MISBO market, a more appropriate 
approach would be to rely on the no undue discrimination obligation.  There are significant 
risks in applying other price constraining remedies, such as a charge control, when 
considering this type of emerging, high technology, dynamic market area.  For example, if 
Ofcom‟s projections for future unit costs, market volumes, etc. prove inaccurate, the 
consequence is likely to be a depressed incentive for investment and innovation – to the 
detriment of consumers.  Another requirement would be the need for any remedy to be 
flexible enough to reflect the specific product and price structure – which is a particular 
challenge (and risk) for the tailored service design and complex features typical in these 
markets. These features would also present significant risks if any other form of price 
constraining remedy was considered, such as cost orientation, etc. 

d. BT does not support the proposal to include an EOI SMP remedy. This is equally, if not more 
so the case in the MISBO product market than the AISBO product market:  the no undue 
discrimination obligation (as that applies to a vertically integrated operator) will suffice, but will 
need to be applied in a flexible manner, as set out above.  Ofcom has not established the 
justification for the imposition of the EOI remedy. 

e. Price publication should be removed in such a dynamic product/technology market so as not 
to act as brake on innovation or encourage price following.   

f. Ofcom overstates the significance and relevance of the “MISBO interconnection product”.   
The fact that demand for the newer forms of WDM interconnect product is not yet apparent is 
consistent with the fact that retail and wholesale markets are indeed competitive.   

g. BT considers it would be appropriate to have the same set of (light) remedies across all 
products in the MISBO market, whether “Optical” or “single service Ethernet”. 

h. Overall, the remedies should be modified: 

- there should be only a minimal set of remedies, comprised of: 

o network access on reasonable request; 

o no undue discrimination; 

o publication of a reference offer. 

- there should be no charge control on single service Ethernet (or optical) services in this 
market.  

- there should be no EOI SMP obligation. 



REDACTED FOR PUBLICATION 
 

97 
 

Main points on our position on the remedies for the Wholesale MISBO markets 

2. Overall, we do not agree with the remedies Ofcom is proposing for the wholesale MISBO 
markets.  As we have explained above, BT considers that the MISBO market is a national market, 
in which BT does not have SMP and that there is no need for any remedies anywhere in the UK.   

3. If Ofcom does not accept that BT does not have SMP in this market anywhere in the UK, and 
finds that BT does have SMP in some geographic areas, we consider that the proposed remedies 
are not proportionate or appropriate in relation to the supply of those services in those areas.  

4. As noted in the Recommendation (recital 7), newly emerging markets should not be subject to 
inappropriate obligations, even if there is a first mover advantage.  These markets are considered 
to comprise products or services where, due to their novelty, it is very difficult to predict demand 
conditions or market entry and supply conditions. The MISBO market falls into this category as 
volumes are currently low (orders of magnitude lower than the AISBO market) but growth rates 
are forecast to be very high plus, as we explain more fully in our response to question 9 above, 
the rate of innovation is very high as service variants evolve and are introduced as equipment 
manufacturers produce new equipment types.    By the same token, BT is clearly not the only 
supplier of MISBO services in this nascent market and so imposition of significant regulatory 
obligations at this stage could well distort the development of competition for the provision of 
these services. 

5. Consequently, at least for the period of the next review, the remedies imposed on the MISBO 
market should be limited to Condition 1 „Requirement to provide network access on reasonable 
request‟, Condition 3 „No undue discrimination‟, and Condition 6 „Publication of a reference offer‟.  
However, as explained more fully below, if Ofcom does not accept this, BT considers that 
regulation should at least be lighter in relation to optical services, given their highly dynamic, high 
tech and high growth status.  

6. An issue of particular importance for MISBO services is that of data centres.  We note Ofcom‟s 
view that remedies for data centres cannot be relaxed until some new form of WDM interconnect 
service is available.  However, as we set out in section [4.7] of this response on data centres, 
Ofcom should identify a particular sub-set of data centres (i.e. carrier-neutral, multi-tenanted data 
centres) where the highly competitive conditions should enable the removal of regulation of 
supply of connectivity to these data centres at all bandwidths and for all interfaces.  It is not 
appropriate for Ofcom to hold back from such a position due to the “WDM interconnect” issue 
because the MISBO markets are already competitive.  Of the MISBO circuits currently provided 
by Openreach, roughly 50% have at least one end at a network node.  This indicates that the 
current product set meets the need for an access component within a CP‟s end-to-end solution 
and so there is no “WDM interconnect” issue. 

7. Ofcom overstates the significance and relevance of the “MISBO interconnection product” (or lack 
of).  The fact that demand for any new form of interconnect product is not yet apparent is 
consistent with the fact that retail and wholesale markets are indeed competitive.  It is not clear 
from Ofcom‟s analysis what is meant by an “effective interconnection product” and its variable use 
of “interconnection” and “interworking” could suggest a degree of confusion in Ofcom‟s 
understanding of WDM networks.  

8. Ofcom [12.45] correctly recognises that Openreach has launched ONT variants of its OSA 
products, and that these products offer greater transparency of the optical performance of the end 
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to end circuit. Interworking of these circuits to a customer‟s own optical equipment is entirely 
possible but this is not necessarily what is understood by the term “interconnection”. Ofcom 
implies a meaning which suggests connecting two different vendors‟ equipment together at each 
end of an access transmission system. This is not possible today and unlikely to be realised, or 
even proposed, by vendors within the period of this review.   

9. Aside from the considerable practical problems, for equipment vendors, that would arise from 
developing this theoretical proposal, the operational and commercial benefits of an optical “half 
circuit” are highly doubtful. What is saved in terms of cost of terminating hardware in the CP‟s 
network node is more than outweighed by increased commissioning costs, monitoring and trouble 
resolution overheads, and outage due to software and firmware upgrade downtime, among other 
factors. The lack of Openreach-managed termination equipment would make reliable Operations 
Administration and Maintenance (OAM) difficult and render service level guarantees 
unsustainable. 

10. In Ofcom‟s annex 12, describing issues around remedies for data centres, Ofcom conclude that 
no such differential remedies are justified, due to the absence of the MISBO WDM interconnect 
product.  To be clear, it is inappropriate to regard the question of connectivity to data centres to 
be a “MISBO specific” issue.  Customers who are sited in the carrier-neutral, multi-tenanted data 
centres overall typically use a range of bandwidths and indeed the majority of such circuits will be 
AISBO.  Furthermore, as described above, Ofcom are over-inflating the importance and possible 
evolution of the WDM interconnect product variant.  It is inappropriate for Ofcom to link the issue 
with the separate question of whether there should be regulation of connectivity to the carrier-
neutral multi-tenanted data centres.  

11. The remainder of this section deals with the specific remedies proposed by Ofcom. 

Interconnection and accommodation services 

12. Ofcom overstates the significance and relevance of the “MISBO interconnection product” (or lack 
of).  The fact that demand for any new form of interconnect product is not yet apparent is 
consistent with the fact that retail and wholesale markets are indeed competitive.   

Requirement to provide network access 

13. As we have submitted in our circuit level data provided to Ofcom in preparation for the BCMR, 
many of the MISBO circuit ends provided by Openreach are located at “network nodes” (i.e. not 
business customer sites).  This clearly indicates that the current product set is being used as an 
access component within CPs‟ end-to-end solutions.  Therefore, Openreach‟s current MISBO 
product set does support both the types of competition Ofcom call model C and D [paragraph 
12.28].   

Requirement not to unduly discriminate and EOI 

14. BT does not disagree with the imposition of an obligation not to unduly discriminate, but strongly 
disagrees with Ofcom‟s proposal to impose an EOI SMP remedy in any MISBO market in which 
Ofcom finds that BT has SMP.  In our response to question 16 above and the Annex therewith, 
we have explained why we do not consider that Ofcom can justify the imposition of the most 
onerous form of non-discrimination obligation as a regulatory remedy, the shortcomings in 
Ofcom‟s assessment, in so far as Ofcom has not had regard to the state of competitiveness of the 
upstream market and the impact that such a remedy could have on that market, and has 
mischaracterised the distinctions between the different remedies.   
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15. All of those problems and shortcomings apply equally here, and we therefore invite Ofcom to 
have regard to those submissions equally in relation to potential MISBO remedies.  The only 
issue we need to comment on specifically here is whether Ofcom has, on the facts, identified a 
specific market failure in relation to the supply of MISBO services that would justify the imposition 
of such an obligation.  When one reviews the consultation document, the answer is that clearly it 
has not.   

16. Indeed, in relation to the MISBO market, Ofcom‟s reasoning is even weaker than it is in relation to 
AISBO.  Ofcom simply refers to the need to “provide assurance that CPs and BT‟s downstream 
business will compete on a level playing field” and that an EOI SMP condition could provide that 
assurance [paragraph 12.66].  However, there is no convincing discussion as to why the existing 
no undue discrimination obligation fails to provide this assurance or why an EOI obligation 
provides greater assurance.  The only discussion of any identified competition law failure is BT‟s 
ability to discriminate [paragraph 12.67 and 12.98].    Ofcom states in paragraph 12.99 that only 
imposing a no undue discrimination obligation could “result in BT providing competitors with a 
different set of products to those it provides to itself, potentially using different processes and 
systems for their development, delivery, maintenance and repair. While this may not be unduly 
discriminatory (depending on the precise circumstances), it would fall short of true equivalence 
and could undermine effective competition.”  As set out in our answer to question 16 above, it is 
difficult to see, based on the Discrimination Guidelines, how BT would be able to act in this way 
without breaching the no undue discrimination obligation.   

17. Furthermore, Ofcom again focuses only on the markets downstream of the MISBO market 
[paragraph 12.98] without recognising the extent of developing upstream competition in the 
MISBO market in the UK excluding the Hull area and the WECLA (as set out in our response to 
question 9) and the detrimental effects that will occur on that prospectively competitive market if 
this remedy is imposed (as set out above).  In the upstream MISBO market, it is especially 
important that the non-discrimination requirement is applied flexibly enough to allow BT to provide 
the sort of tailored design and complex features typically required by MISBO customers.  MISBO 
type services are typically complex in nature, designed circuit by circuit, based on individual 
surveys and customer requirements for a selection of different features and facilities. Preventing 
BT from meeting these requirements by imposing EOI will mean that BT is unable to respond to 
customer demand in the way that its competitors can. This would be to put a disproportionate and 
unfair burden on BT. 

18. Finally, we have identified one further complication with Ofcom‟s proposal that BT be required to 
supply MISBO services on an EOI basis, which relates to the models of MISBO competition that 
Ofcom identifies at paragraph 12.28 of the consultation document.  Our concern arises because 
BT will be required to offer both the Model C terminating segment MISBO and the end to end 
Model D variant of a MISBO.  We discuss elsewhere in our response the true nature of MISBO 
circuits as supplied to customers in practice.  This issue we have is that there is no clarity from 
the EOI condition as currently drafted as to what BT‟s internal consumption model should be if it 
wishes to supply an end to end service – should it be constructed by taking two Model C offerings 
together with “something in the middle”?  And how should it work if that “something in the middle” 
is a form of unregulated core network component?  We foresee that the absoluteness of the 
requirement for equivalence, coupled with the lack of clarity of the condition, could lead to 
significant disputes the outcome of which is by no means certain.  In short, this condition is 
defective, because it has insufficient clarity of obligation, which is unsatisfactory for a condition 
which is requiring BT to make its offerings and consumption models precisely the same. We 
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suggest that this is another reason why it would be more appropriate for BT to be subject to the 
undue discrimination obligation, rather than EOI, as the former would allow a degree of flexibility 
that would enable fair and appropriate outcomes to be reached as this technology develops 

19. BT therefore concludes, again, that the case for imposition of an SMP EOI remedy is not made 
out. 

Wavestream National 

20. BT needs clarity on the impacts of this proposal on its Wavestream National services.  BT has an 
exemption from EOI under the Undertakings for Wavestream National circuits (see Ofcom‟s 
statement of 14 December 2010)9 but it is not clear from the consultation document what Ofcom 
is proposing in relation to this exemption and the application of the proposed EOI remedy to these 
services.  Ofcom has not fully discussed the issues surrounding the application of EOI to these 
services and BT would welcome the opportunity to inform Ofcom of the commercial difficulties 
that would be raised by the application of EOI to these services.  BT considers that to apply this 
remedy to these services would be disruptive and disproportionate. 

21. It should be made clear in the legal instrument that, if imposed, the EOI SMP remedy would not 
apply to these circuits, on the same terms as the Undertakings exemption has been granted. The 
exemption under the Undertakings is a permanent exemption from EOI.  However, the draft legal 
instrument states that EOI would only not apply to “WDM Services with a straight line distance of 
more than 70km installed prior to [date]”.  This suggests that such services after this date would 
need to be provided on an EOI basis.  This is prejudging the issue of what should happen to the 
Undertakings exemption following the BCMR, which states that a review may be undertaken after 
the next market review.  A full consultation should be carried out by Ofcom on this point following 
publication of the BCMR final statement, prior to deciding this point. 

22. Furthermore, it is not clear why Ofcom has used a different definition for Wavestream National 
circuits to that used in the above exemption.  This creates the possibility of circuits falling within 
one exemption but not the other.  BT suggests that, in order for it to have the necessary legal 
certainty it requires, the definition of WDM Services in the draft legal instrument is amended to 
reflect the definition used in the above exemption. 

Requirement not to unduly discriminate – treatment of volume discounts. 

23. As for AISBO, BT does not agree with Ofcom‟s assumption that volume discounts would in 
practice very often constitute undue discrimination.  Whilst BT‟s downstream divisions could 
benefit from volume discounts offered by Openreach, the MISBO market is made up of significant 
players who are able to win and place large orders for MISBO circuits – such as CW&W, SSE, 
etc. Consequently, it would not always be downstream BT that would win large contracts and so 
benefit from such discounts.  BT considers that Ofcom should take the view, as with geographic 
and term discounts, that volume discounts may or may not be unduly discriminatory depending on 
the circumstances.  Preventing Openreach from offering volume discounts in this market will stifle 
its ability to compete on a level playing field with other large CPs who often win large scale 
contracts from customers.  

 

                                                 
9 http://stakeholders.ofcom.org.uk/binaries/consultations/bt-wavestream/statement/wavestream-statement.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/bt-wavestream/statement/wavestream-statement.pdf
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Transparency 

24. For the reasons set out in our response to question 16, BT supports the proposal to reduce the 
notification period for price reductions to 28 days but considers that all changes to terms, 
conditions and prices should only require 28 days‟ notice.  This is especially important for the 
MISBO market, as price publication requirements need to be particularly flexible in such dynamic 
product/technology areas, so as not to act as a brake on innovation.  Furthermore, Ofcom should 
clarify that price increases following a price reduction (back up to the original price or lower) 
should only require 28 days‟ notice. 

Requests for new network access 

25. As set out in our response to question 16, BT considers that this condition should be amended to 
reflect changes to the process agreed by BT and industry. 

Price control on single-service Ethernet products 

26. BT wholly supports Ofcom‟s proposal not to apply cost-orientation to the wholesale MISBO 
market, for the reasons set out in our response to question 13.  Furthermore, it would be wholly 
inappropriate to apply such a draconian SMP remedy to Optical services, which are still in the 
early phases of development.  Ofcom stated in its consultation on the review of the fixed 
narrowband services wholesale markets (19 March 2009, paragraph 17.17) in the context of 
ISDN30 that “to move from the existing arrangements where BT has no price regulation to a 
situation where it is subject to both a basis of charges obligation and charge control may be 
considered as a strong response.  Ofcom also needs to take into consideration the additional 
regulatory burden in terms of the resources required…in terms of BT commitment to meet the 
obligation”.  Although Ofcom is not intending to impose cost orientation on MISBO services, the 
same principle applies, in that these services are moving from unregulated to regulated and it is 
premature to impose any form of price control at this stage in the market‟s development. 

27. However, BT does not agree with Ofcom‟s proposal to apply a charge control to single-service 
Ethernet products.  BT considers this is unjustified, unnecessary and potentially damaging.  Such 
a control would inevitably act as a direct constraint on Optical services prices, which would 
discourage investment and innovation in this high tech area.  If Ofcom concludes that BT does 
have SMP in some geographies for MISBO, a more appropriate approach would be to rely on the 
non-discrimination obligation to achieve the same result (subject to the comments above on non-
discrimination).    

28. For MISBO high bandwidth products BT agrees with Ofcom that the market is: (i) relatively small; 
(ii) the technology used is likely to develop rapidly; and (iii) Ofcom should be cautious in 
proposing price controls that risk reducing investment and innovation incentives.   BT also agrees 
that WDM services make up the largest product set within the MISBO market and that imposing 
price controls directly on such services "could be too intrusive and prove harmful" [paragraph 
12.77].  However, it is unclear from section 12 why it is necessary to draw a distinction between 
the WDM and the 1Gbit/s single service Ethernet product set.   Ofcom notes at paragraph 12.80, 
"... the two products sets are, to some extent, mutually substitutable by BT's customers" and 
Ofcom's models C and D of competition do not generally draw a distinction between single 
service Ethernet and WDM services, although Ofcom notes, for its competition model C, so far 
only single service Ethernet has been used but Openreach has launched OTN interface options 
for WDM services which should allow the effective use of these products in model C.    
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29. Given that Ofcom has concluded that, for the more significant of the two products in the MISBO 
market, a price control – be it in the form of a charge control, price cap, or cost orientation 
obligation – would potentially be harmful, BT sees no justification for the lesser used product set, 
which is technologically and functionally substitutable, not to carry the self-same risk of harm.  
Given the nature of the market, particularly that the technology is rapidly developing and the 
identified potential for others to continue to enter and develop WDM (part of Ofcom‟s rationale for 
not imposing a control on that product set [paragraph 12.52]), any potential harm posed by BT‟s 
market power would be adequately protected against by competition law and the proposed undue 
discrimination condition.  

Implementation considerations 

30. BT does not agree with Ofcom‟s proposed approach to dealing with wholesale MISBO leased 
lines linking two sites located in different geographic markets.  BT considers that where a service 
connects an end-user site (business customer) to a network node, then it is clear that this is a 
terminating segment.  Therefore, the geographic market within which such a circuit is deemed to 
be should be determined to the location of the end-user site only.  Indeed, this is the approach 
used by Ofcom in the WBA market reviews where all circuits are “terminating segments” and the 
geographic location of the end-user determines whether the service is regarded as within markets 
1, 2 or 3.  This will also be true for MISBO circuits used in “backhaul” situations where a remote 
BT exchange is connected to a core CP POP.  BT has identified the classification of each circuit 
end as either a business customer site or a network node in the circuit information submitted to 
Ofcom for the BCMR and therefore Ofcom are able to apply the above definition and do not need 
to rely on their over-simplistic “circuit is in the WECLA only if both ends are in the WECLA” 
method.  

Circuit routing restrictions 

31. Our views on this topic in relation to MISBO services are the same as for AISBO services and our  
answer to question 16 (above) applies equally to MISBO service. 

Practical Implementation of remedies across separate MI markets 

32. Similar to AISBO, as long as Ofcom identifies different geographic markets, there will be 
questions on how to treat circuits crossing the boundary or boundaries.  We believe Ofcom should 
clearly identify the two separate types of obligation: 

 Terminating segments (i.e. circuits from a business customer site to a CP network PoP); 
and 

 Wholesale End to End services (i.e. circuits between two business customer sites). 

33. For Terminating Segment obligations and circuits, the relevant geographic market should be 
determined solely on the basis of the location of the business customer end.  Therefore, any 
circuits which connect a business customer site within the WECLA to a network PoP, wherever 
that PoP is located, should be entirely subject to the regulatory constraint appropriate to the 
WECLA area. 

34. The Wholesale End to End obligations should be regarded as an additional set of regulatory 
constraints and requirements, applying to circuits directly connecting two business customer sites 
which do not include a trunk network segment.  In this case, we recognise that specific rules need 
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to be formulated to specify how such circuits which cross the WECLA boundary should be 
treated.  For these cases, we agree with Ofcom‟s proposal that price components specific to each 
end should be treated within the geographic market relevant to each end, and the non-location-
specific price elements should be treated according to the regulation applying outside of the 
WECLA. 

35. Certain Openreach products may have a price structure where there is currently no “local end” 
component specific to each end.  However, we would wish to preserve the ability to change that 
aspect of the pricing structure, during the period of the review. 

36. The rationale for the above position is as follows:  In general, the focus for Ofcom‟s regulation of 
wholesale leased lines markets is on the provision of “terminating segments”, i.e. circuits 
connecting a business customer site to a competitive (core) network.  In this respect, the principle 
is common across several of the regulated UK product markets, including Wholesale Broadband 
Access and Wholesale Local Access as well as the Business Connectivity markets.  For the 
wholesale AI market, due to the prevalence of wholesale circuits which are of a different form, 
connecting one business customer site directly to another business customer site, Ofcom‟s 
proposals include an additional “Wholesale End to End” service obligation. 

37. In our view, it is important to preserve that clear distinction between the two types of obligation. 

38. For terminating segments, we believe Ofcom should identify the relevant geographic market 
according to the location of the end point only, in common with WBA, WLA, PPCs, etc.  So for 
AISBO and MISBO (and TISBO) this would be the location of the business customer end.  The 
CP purchasing the terminating segment circuit generally chooses which of its (or another CP‟s) 
network PoP to connect to.  In general, the network end of such a circuit is located by definition at 
a point where there is competitive network presence, whether this is located inside or outside of 
the WECLA.  In those cases where a terminating segment circuit connects a business customer 
within the WECLA to a network node outside of the WECLA, it is clear that the purchasing CP 
would have had plenty of choice of competitive network PoP within the WECLA to connect to if 
they so wished. 
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Section 4 – Economic Assessment of Market Boundaries and Market Power 
 

1. Section 4 of our response presents a detailed critique of the analysis of market 
boundaries and the assessment of market power set out by Ofcom in the consultation 
document. This critique is set out in two perspectives. 

 
2. First, we have responded following the sequence and framework used by Ofcom: 

 Section 4.1 responds to the analysis of the retail market boundaries (Ofcom Section 3 
and Question 2). 

 Section 4.2 responds to the analysis of the wholesale market boundaries (Ofcom 
Section 4 and Question 3). 

 Section 4.3 responds to the analysis of the geographic market boundaries (Ofcom 
Section 5 and Question 4). 

 Section 4.4 responds to the assessment of market power (Ofcom Section 7, Annex 8, 
and Questions 5-10). 

 
3. Second, we have set out our response to a number of issues which span across these 

sequential stages some of which reflect issues that Ofcom has also identified for special 
consideration: 
 Section 4.5 considers the implications on the final assessment of market power 

arising from the framework and methodology Ofcom has applied to the overall 
process; the process starting with the assessment of the retail market boundaries, 
followed by wholesale market boundaries, followed by geographic market boundaries, 
followed by the final assessment of market power. In particular, this section considers 
the way that errors compound through this assessment and that they result in 
unreliable assessments of market power which have a systematic bias against BT. 

 Section 4.6 considers specific issues with the definition and assessment of the 
MISBO market. In particular, this Section shows that the use of the common definition 
of wholesale boundaries and geographic boundaries across all products gives a 
misconception of MISBO and an erroneous assessment of market power. We have 
put this material into a self-contained Section reflecting the novelty of the market as 
defined and analysed by Ofcom. 

 Section 4.7 considers the particular issues associated with data centres and also 
specifically responds to Ofcom’s consideration of data centres in Ofcom’s Annex 13. 
This Section shows that flawed definitions or misapplied definitions, especially from 
the definition of wholesale markets and geographic markets - have led to an incorrect 
finding of SMP. 

 Section 4.8 considers the specific issues of the TI trunk market and responds to the 
Ofcom analysis TI trunk (Ofcom’s Section 6 and Question 5). It also draws on the 
analysis and discussion in the other sections of our response and shows that Ofcom’s 
specific definition of trunk is wholly misconceived and the assessment of market 
power is erroneous. 

 
4. In addition, BT has prepared two Annexes related to the economic assessment of market 

boundaries and market power. Annex 1 documents public information on the network 
reach of a number of the OCPs. Annex 2 demonstrates the extent of competitive activity 
in the business connectivity marketplace. 

 
5. BT has commissioned reports from Ovum, Analysys Mason, SPC Network, and DotEcon 

inviting external views on issues raised in Ofcom’s review. BT has drawn on these reports 
both for specific parts of the response, and more generally in responding to the general 
framework and overall findings of SMP.  
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6. These reports are attached to our response: 
 Ovum: Estimating the high bandwidth Ethernet and Optical access market in the UK. 
 Analysys Mason: Sizing and forecasting for the optical and >1Gbit/s market. 
 Analysys Mason: Supply options for mobile backhaul services. 
 SPC Network: Economic aspects of the assessment of TI trunk. 
 SPC Network: Technical aspects of the assessment of TI trunk. 
 DotEcon: Economic aspects of Ofcom’s proposals in the BCMR. 
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Section 4.1 – Economic Assessment of the Retail Market Boundary Analysis 
 
Summary 

1. Our primary concern with the analysis of the retail market boundaries is the way the 
market boundaries, once defined, are then used in the subsequent stages of analysis of 
wholesale and geographic markets. The problems arising do not feature explicitly at the 
stage of the retail market boundaries, but in how the definitions will result in significant 
errors in the assessment of market share and lead on to incorrect and unjustified finding 
of market power. 

 
2. In contrast to other market reviews such as broadband access, where Ofcom provided 

considerable analysis and discussion of the applications used for the services along with 
broader trends in purchasing, in this market review, Ofcom has started directly with a 
definition of a focal product of the analysis which we consider to be both narrow and to a 
degree arbitrary. 

 
3. In turn, this gives an extremely narrow and incomplete view of the relevant retail market. 

Moreover, this definition and subsequent market definitions are based exclusively on BT 
products and this creates a systemic bias against BT in assessing market power as BT 
products are unambiguously included in all counts of market volume while some relevant 
and price constraining OCP services will fall outside Ofcom‟s definitions and not be 
counted. This has had the consequential impact of materially distorting the market power 
analysis working against BT to find market power where it does not exist. 

 
4. In this part of our response, we provide comments on Ofcom‟s scope and the six Issues 

which Ofcom sets out in Section 3. In general, BT considers that Ofcom should not have 
set such firm boundaries that each and every product is definitely „in‟ or „out‟ of a market, 
especially without any forward reference to the equivalent wholesale and geographic 
market boundary analyses. It would have been better if Ofcom had kept the analysis as 
indicative and not prescriptive at this stage in particular. 

 
5. The real consequences of the prescriptive nature of Ofcom analysis of retail market 

boundaries arises mainly in the methodology Ofcom has used to count circuit ends in 
order to assess market share and which is in turn the primary evidence in the assessment 
of market power.  

 
6. In our response, we have given more detailed and technical discussion in Section 4.5 

dealing with the assessment of circuit counts and market shares. These technical issues 
include the following: 

(a) A set of consistent definitions of service features, network features, and value 
chain across all CPs, not just BT, and their relationship to the focal product. 
(b) An exposition of the relationship between multi-site connectivity service, network 
topologies and alternative value chains to the issue of circuit counts to evaluate 
market shares. 

 
7. We address three important specific issues below concerning: interfaces; MISBO 

services; and the economic treatment of sunk networks. 
 
8. Interface differences. As in 2008, Ofcom in 2012 continues to draw narrow technical 

distinctions between TI and AI services as a justification for defining separate economic 
markets. According to our investigations, the regulators in Germany, France, Italy, Spain, 
Portugal and Holland have come to a contrary view that the technical distinctions are 



REDACTED FOR PUBLICATION 

107 
Section 4.1 – Economic Assessment of the Retail Market Boundary Analysis 

largely immaterial and that there is a one-way form of substitution out of TI services into 
other interfaces1. Our position is that all relevant price constraining influences need to be 
taken into account and this has not happened for TI services. We believe that there are 
significant issues in Ofcom‟s economic assessment of product boundaries. 

 
9. MISBO services. For the very high bandwidth retail market, we consider that Ofcom has 

not justified its definition and again this is likely to lead to biased estimates of BT‟s market 
share. We consider that at the technical level, the distinction based on interfaces at lower 
bandwidths cannot be logically reversed at higher bandwidths. We give a specific detailed 
response to the full assessment of the „MISBO‟ market in Section 4.6 of our response. 

 
10. Sunk networks. A further issue is that Ofcom treats the costs of sunk investments as a 

justification for narrow market boundaries and again we do not think this is compatible 
with a forward look. If a firm wishes to compete with entrants it cannot price at a level 
which fails to take account of technical progress and again Ofcom is finding economic 
markets which are too narrow and are inherently linked to technologies. We also refer to 
the Reports by SPC Network in this matter. 

 
Introduction 

Scope of Ofcom‟s Assessment 
11. Prior to discussing the specific points which Ofcom makes on its scope, we set out some 

more general observations which we consider are pertinent to this review. The theme 
which we develop is that Ofcom has been highly prescriptive in its procedure of market 
boundary designations at both retail and wholesale levels and this has tended to find 
narrow markets and underplay the extent of competition. 

 
12. Ofcom limits its assessment to going over much the same ground as the 2008 market 

review2. Indeed, the only specific services which are given consideration in Section 3 are 
those supplied by BT at the wholesale level. Whilst Ofcom [Figures 7-9] provide some 
„market sizing,‟ we do not consider that these provide any meaningful indication of the 
marketplace itself as they only make sense if all CPs had networks and commercialised 
their services as if they were identical to BT which is not the case. 

 
13. This question should have also started with the presumption of the requirement for multi-

site connectivity and not an implicit assumption of just two sites and the metric of the 
totality of termination points. This is especially important in the world of packet switching.  

 
14. All of these factors are actually pivotal to Ofcom‟s analysis of price comparisons and the 

imputed bandwidth breaks.  
 

15. We consider that Ofcom does not give sufficient attention to the distribution in the size of 
both retail customers and of CPs purchasing these services. The distinction of numbers of 
customers versus value is much greater here than for example in residential broadband 
or even PSTN. In contrast to the retail market for residential broadband where the 
customers are reasonably uniform and homogeneous, the distribution of business 
customers span several orders of magnitude. Consideration of the distribution is 

                                                           
1 It is likely that other NRAs have come to the same conclusion and this list of countries was taken as a likely 
representative sample of the EU as a whole. We also refer to the recent publication by BIPT on this market which 
includes a cross-country comparison available at - http://www.bipt.be/ShowDoc.aspx?objectID=3805&lang=NL 
2 Indeed there is precisely the same set of issues [2008,3.50; 2012, 3.6]. 

http://www.bipt.be/ShowDoc.aspx?objectID=3805&lang=NL
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particularly important and the selection of some parameters can inadvertently bias 
analysis to one end of the size spectrum or the other.  

16. Specifically, any counts of based on number of business customers will be dominated by 
small businesses. Conversely, a count weighted by revenue is more likely to be 
dominated by a small number of large business customers. 

 
The relationship between market boundary and market power assessments 

17. Market boundary analysis is often described as a means to an end and not an „abstract 
process‟. It needs to feed into a market power assessment in a coherent way that gives a 
fair reflection of the world as it is and not some idealised form3. 

 
18. Even at the best of times, the application of the SSNIP test can be problematic and 

subjective. The test was intended for the ex post analysis of horizontal mergers, and even 
in this context is likely to be more accurate when considering high volume commodity 
products and where purchases are frequent and do not have contingent obligations or 
restrictions such as term contracts or other more general switching costs. This 
marketplace makes this test highly unreliable for many reasons. 

 
19. In considering the regulation telecommunication residential markets, it is easier to argue 

that there are high volume commodity products with little differentiation. But even with 
residential services, the scope of the relevant market and the position of market 
boundaries can be the source of some debate and arguably the upstream inputs now 
feed into cluster markets for most consumers. For example, term contracts, packaging of 
services, and that the fact that the SSNIP test needs to use forecast data rather than 
historic data - all add to the complexity of applying the test and add to the unreliability of 
its results. 

 
20. In the case of business services, there is a much great level of customisation and 

bespoke service, both in the technicalities of the services and in their pricing. 
Differentiation is the norm rather than the exception. Moreover, as Ofcom [Figure 1] 
notes, there is a complex production chain and it is often unclear where any one service 
fits in a production chain, with the result that many very active price constraints are 
indirect rather than direct. 

 
21. These factors suggest that market boundary analyses and the application of the SSNIP 

test to BCMR markets are bound to be problematic. This further suggests there is merit in 
placing greater emphasis on the analysis of competitive constraints in the assessment of 
market power and that a finding of SMP will be robust to different approaches and 
findings of the market boundaries themselves. 

 
22. Ultimately the goal is to ensure that the SMP assessment is fair on the totality of the 

evidence available of all competitive constraints. Given this, the view BT has on the actual 
boundaries found in the market boundary analysis is tempered by the way competitive 
constraints are examined in the SMP assessments. Other than a few specific cases, the 
comments on the actual market boundaries are of a more general nature. 

 
23. BT‟s primary concern with the analysis of the market boundaries, especially at the retail 

level, is the way they establish definitions which are likely to cause confusion and are 
potentially simply misleading. The problems arising do not necessarily come up at the 
stage of the market boundary, but in how the definitions will result in significant errors in 

                                                           
3 See the discussion on this matter in the accompanying SPC Network Economics Report on TI Trunk. 
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the assessment of market share and lead on to incorrect and unjustified finding of market 
power. 

24. Our primary concern is that Ofcom has used highly prescriptive definitions and then 
follows these all the way through to the assessment of SMP. However, Ofcom has not 
considered services which sit outside or near the margins of this definition and which we 
show are eminently reasonable. The significance of such services, even when highly 
price constraining, are simply absent from how  Ofcom has applied its approach. 

 
25. Further, in the assessment of market power, Ofcom chooses to measure market volume 

according to these prescriptive definitions. The definitions are held to be true without any 
review on reasonableness or any consideration of how price constraint works in practice. 

 
26. We believe that the likelihood of such an outcome could have been avoided in a number 

of ways: 
 A comprehensive review of all relevant products, including all OCP products, which is 

technically accurate and unambiguous in scope and which has corresponding 
accuracy in the actual price paid by customers. This is an ideal analysis but not easy 
to do in practice. 

 A less prescriptive definition of the market) which avoids narrow technical ambiguity 
and allows for uncertainty in the knowledge of exact pricing. This would be less 
difficult to do but might mean for example the SSNIP test is even more problematic at 
the conceptual stage. 

 An approach which gives greater emphasis to the analysis of competitive constraints 
in the assessment of SMP, looking at the constraints from products considered 
beyond the scope of the market boundary. This would be a wider review at the stage 
of market boundary but permit sensitivity testing of the SMP analysis to alternative 
hypotheses of relevant products and services. 

 
27. In summary, we do not consider that Ofcom‟s analysis has considered applying 

alternative approaches which would show the correctness of its SMP findings. As a 
consequence we do not consider they are always correct and this limitations starts at the 
very beginning of the relevant market itself which is discussed below. 

 
Focal Product 

28. Ofcom [3.8] has a definition of the relevant market not in terms of circuits but as follows: 

4 
 

29. We feel that this definition is effectively asserted and does not clearly emerge in the 
context of any discussion on the nature of the requirements of business customers. This 
definition also appears to be narrow than set out in the Commission Guidelines: 

“Dedicated capacity or leased lines may be required by end-users to construct 
networks or link locations or be required by undertakings that in turn provide services 
to end-users. Therefore it is possible to define retail and wholesale markets that are 
broadly parallel. 

                                                           
4 It is BT‟s understanding that the relevant services of the BCMR are generally directed at supplying 
communications within a single enterprise. BT is unclear whether „inter-company traffic‟ is simply a typographical 
error for „intra-company traffic‟ or in intended to cover scenarios sometimes referred to extranets. Either way, BT 
does not believe this ambiguity is material. 
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The key elements in the demand for and supply of dedicated connections are service 
guarantees, bandwidth, distance and the location or locations to be served. There 
may also be qualitative characteristics because in some cases distinctions are still 
made between voice grade and data grade circuits.” 

 
30. Here, „dedicated capacity‟ is used as an alternative description from „leased lines‟ and put 

in the context of „construct networks or link locations or be required by undertakings that 
in turn provide services to end-users‟. It is not evident that the Commission Guidelines 
defines the market as only „leased lines‟ and which in turn are exclusively to be defined as 
„dedicated symmetric transmission capacity‟. 

 
31. It is also not evident that „dedicated‟ must imply „uncontended‟. With packet networks, 

there are a wide variety of services which might reasonably be called „leased‟ or 
„dedicated‟ but might equally reasonably be called „uncontended‟. Indeed, whenever 
packet multiplexing or switching is used, even defining „uncontended‟ becomes 
problematic.  

 
32. Any consideration of business customer requirements would highlight that the general 

requirement is for interconnection of business sites and is primarily a multi-site 
requirement. In contrast, Ofcom‟s definition appears to give prime consideration to 
pairings of sites. This focus purely on point to point communication between pairing of 
sites has a number of important consequences: 
 There are many forms of products, especially based on packet technology, between 

leased lines and VPNs which directly address multi-site interconnection and which do 
not accord with Ofcom‟s definitions and which do not feature in Ofcom‟s analysis (see 
Section 4.5 for a specific consideration and the impact on Ofcom‟s assessment of 
market shares). 

 Pricing of many of these intermediate services between leased lines and VPNs 
cannot be broken down into equivalent pricing of pairwise services. 

 A relevant assessment of wholesale inputs in the context on multi-site service is quite 
different to that carried out by Ofcom. In particular, with multi-site service, the 
provision of „access tails‟ will naturally be an aggregate multiplex on any pairwise 
communications meaning that the access tail is likely to have a different bandwidth 
and different technical characteristics from any of the pairwise services carried on this 
access tail. 

 The importance given by Ofcom to the technical properties given in Table 5 is 
misplaced in this context as properties associated with multi-site service will normally 
override these parameters. 

 
33. At the practical level, Ofcom‟s definition is broadly workable with TI leased lines based on 

SDH technology, at least at the retail level, where the bandwidth is dedicated by the 
nature of the technology. There are still ambiguities that come to the fore in assessing 
market volumes and market shares and these issues are discussed under the wholesale 
markets and the assessment of wholesale market shares for TI Trunk. 

 
34. However, more significantly, there are a wide range of retail AI services which fall outside 

the scope of Ofcom‟s narrow definition, notably, any service where the end to end 
bandwidth between a pairing of customer sites is contended. 

 
35. Given that Ofcom has not assessed SMP at the retail level for AI services, this might not 

present a practical issue if it were the case that all essential input services to these retail 
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services are fully accounted when developing the final assessment of upstream 
wholesale markets. 

 
36. However, this does not appear to be the case. All of BT‟s upstream inputs together with 

all upstream inputs BT supplies to other CPs are explicitly and transparently accounted 
for. On the other hand, self-supply of upstream inputs to retail AI services by OCPs can 
be complex and anything but transparent, a fact pointed out by OCPs and acknowledged 
by Ofcom [A8.14] where Ofcom states that that it imputes an upstream input based on a 
count of retail AI services. 

 
37. BT believes that the exclusion of a very large and important class of retail AI services as a 

result of the very narrow, TI-centric definition, is a potential source of major errors in the 
assessment of market power in wholesale markets and that these errors have an 
unambiguous bias against BT. This is discussed in more detail under the assessment of 
circuit count methodology and market share at Section 4.5. 

 
Key technical characteristics 

38. Ofcom set out a number of technical parameters in Table 5 and use these through the 
product market analysis to compare different point of point to point leased line products. 
In many cases, the consideration of these parameters is a significant factor in Ofcom 
finding breaks in product market boundaries. 

 
39. However, if these characteristics are examined in the correct context of service between 

multiple customer sites, critical issues emerge in Ofcom‟s assessment using these 
parameters. 

 
40. The following summaries how particular parameters change dramatically when taken in 

the context of multi-site service: 
 Bandwidth. The access bandwidth is the aggregate of all the pairwise end to end 

traffic and cannot normally be simply equated with a single end to end bandwidth as 
implied by Ofcom. This has important consequences for the analysis of bandwidth 
breaks. 

 Contention. Contention (as used by Ofcom in this context) is a property of packet 
technologies. Circuit switched technologies such as SDH do not give contention. 
However, packet technologies can be easily configured to have no contention, 
equivalent to circuit switched technologies. Packet technologies have the optional 
additional ability to offer contention. With service between multiple sites, a clear 
distinction can be made between contention between a customer‟s own traffic for 
different sites and contention between traffic from different customers. In the former 
case, a contended multi-site service may well result in greater overall throughput 
from the same underlying bandwidth for the customer as the customer is able to 
share the underlying bandwidth between communications between different sites in a 
way that SDH cannot. In this case, contention is an optional added benefit and not an 
impairment as clearly implied by Ofcom‟s analysis. It is also clear in the multi-site 
context, the customer is already dealing with contention within their own network. 
Therefore the presence of contention within the network service may well be 
swamped by the contention already within the private network. 

 Jitter and Latency. Putting to one side unavoidable latency resulting from the finite 
speed of light, jitter and latency result from contention. Jitter and latency are not 
therefore inherent properties of a packet network but a choice to make a trade-off 
between increased bandwidth throughput with jitter and latency. Packet networks can 
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be configured to exhibit essentially the same properties as circuit switched networks if 
so desired. 

 Range. Range is only meaningful in the context of a pairing of only two customer 
sites. In the context of multi-site service, geographic location is the important 
parameter. 

 Symmetry. The inclusion of this parameter seems to be only to support differentiating 
ASDL broadband service from SDSL and fibre based services. There seems to be 
little or no evidence that business customers have an intrinsic demand for symmetric 
service. 

 Synchronisation. The provision of accurate timing is sometimes needed. However, 
this timing is needed for the site and need not be associated with a leased line or 
equivalent service, be they point to point or multi-site services. Ofcom makes a 
number of statements about synchronisation, SyncE, and Carrier Ethernet which we 
consider are technically incorrect. 

 
Network topologies and pricing comparisons 

41. Throughout the analysis, with the sole exception of the comparison with VPNs, Ofcom 
considers only the comparison of one point to point service with another point to point 
service. If a business has only two sites, there is no discrepancy in approach. However, 
this is not the usual case and most businesses requiring business connectivity services 
have considerably more than two sites. 

 
42. This would not be a particular issue if the business connectivity service required to 

service multiple sites, and in particular pricing, is derived from the simple addition of point 
to point services. However, there are number of practical and commercial reasons which 
mean that multi-site service cannot be regarded as corresponding to a simple addition of 
multiple point to point services meaning that price comparisons between different 
solutions of services is not straightforward: 
 Pricing in the marketplace has a substantial dependency on the number of sites, for 

example as a result of the pricing of aggregate interfaces (this is not the same as 
VPN service –see below) which means that it is not possible to construct an overall 
price for multi-site service as a multiple of point to point services. This variation has 
existed even for BT‟s TI services with, for example, NetStream access. 

 Multi-site provision will likely be under competitive tendering and CPs are likely to 
offer discounts off their price lists for individual circuits and in general, the greater the 
number of sites, the greater the level of likely discount. 

 A customer may well not purchase a full set of point to point links for each pairing of 
their sites, choosing to use some sites as a hubs and „transit‟ traffic through these 
sites – the exact set of point to point links that a customer buys is likely dependent on 
fine details of traffic and the structure of pricing, both adding considerable difficulties 
to any price comparison with individual point to point links. 

 There are trend factors leading to an overall decline in dedicated  point to point 
services (other than for very high bandwidth services over short distances based 
largely on the direct physical infrastructure and where the equipment technology is 
not a primary characterising feature) as a result of the shift from TDM to packet 
switching technology. 

 Contrary to Ofcom‟s 2008 forward look [2008, 3.139], the large scale move from TI to 
AI services over recent years has primarily been price driven and corroborates the 
surveys which Ofcom undertook in 2008 but rejected as unreliable [2008, 3.159, 
3.163]. 
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43. Businesses with multiple sites require services which cover all their sites. However, there 
are many ways in which such services may be commercialised. Often services will 
encompass a number of different price points which may or may not be contingent on 
other price points. Examples include: 
 Physical presence at a site (may be long term contract or one off payment eg ECC). 
 Total bandwidth to/from a site irrespective of service or destination. 
 Total bandwidth to/from a site for a particular service but irrespective of destination 

(eg VPN service). 
 Total bandwidth to/from a site for a particular destination but irrespective of service 

(eg traditional leaded line). 
 Charge for end application (with bandwidth bundled in). 

 
44. A CP may mix and match these in wide variety of ways. However, as the business 

customer wants an overall service package, these are all potentially competitive with each 
other as the customer will compare the overall price from each CP, not the price of any 
one component. 

 
45. The impact of these factors is that generally it is not easy to make simple comparisons 

between services from different CPs or even between services from the same CP. For 
example, if a customer has „n‟ business sites, pricing based on point to point services will 
have up to ½ n(n-1) price points to consider while pricing based on each site only will 
have only n price points. 

 
46.  Ofcom [2008 3.209] acknowledges this point in the specific context on VPN service: 

“There is some difficulty in constructing an equivalent “price” for LL VPN services 
against a relevant dedicated point-to-point link. The equivalent to a VPN constructed 
using a point to point network is difficult to model and it depends on the overall VPN 
requirements (by number of sites, capacity etc). Although VPN retail prices are 
available from BT this does not easily convert into an equivalent number of point to 
point links.” 

47. In summary, our position is that: 
 Point to point services are not the basic service type sold in the business connectivity 

market, nor is it possible to break down services into point to point service 
equivalents. The comparison of different point to point services is therefore spurious 
to the task in hand. 

 Even a multi-site offer formed from packaging a set of point to point connections 
including per site price points (port pricing) will have a pricing structure which is quite 
distinct from the addition of separate point to point services. 

 This makes the assessment of switching (economic substitution) between genuine 
market-based multi-site service offers is more complex and potentially problematic. 
CP services which have little or no point to point pricing component for example 
because pricing is primarily per site or port-based, may be incorrectly excluded from 
the market assessment even though they are directly substitutable.  

 Even if services offers from different CPs are correctly included in the same product 
market, it is not possible to meaningfully assess any one CP‟s market power by a 
direct count of point to point services, or even an equivalent of multiple point to point 
services. Customers, and CPs in negotiation with customers, can hub and transit 
traffic at specific customer sites leading to very different, but none the less completely 
technically equivalent- sets of point to point connectivity, and the number of deduced 
point to point connections in the equivalent sets may vary widely. 
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Issue 1: Technology and service requirements 
Analogue versus digital SDH/PDH leased lines 

48. We agree with Ofcom‟s 2008 analysis and the subsequent commentary in the 2012 
Consultation. As discussed below, we consider that Ofcom is inconsistent in recognising 
the role of emulation in the provision of these services but dismissing emulation in the 
provision of other services. 

 
Traditional interface versus alternative interface 

(a) Background comments on the technical distinction between AI and TI Services 
49. In the 2008 review, Ofcom carried out a detailed comparison of TI and AI services. 

However, the specific comparison was between BT‟s PPC services and BT‟s EAD/WES 
services. While these two services have different interfaces, they also have a number of 
other distinguishing properties and Ofcom attributed differences that arise from these 
other properties to the difference in interface. A similar set of comparisons has been done 
in 2012 which we believe are wrong. 

 
50. This arose because the analysis assumed that the information format on the interface 

was important. In turn, this appeared to influence Ofcom‟s assessment of the SSNIP test 
in 2008 even in the face of overwhelming evidence from customer surveys which 
indicated substitutability. 

 
51. Ofcom [2008 3.44] asserted a primary distinction between services based on the 

technology of the service interface – analogue, „traditional‟, or „alternative‟ - and assessed 
the substitutability between these which then forms a major part of the analysis of retail 
market boundaries. There are considerable difficulties with this distinction indicating it is 
not a suitable basis for an assessment of substitutability. 

 
52. Ofcom made the assessment by first looking at the technical characteristics of TI service 

and AI services. This was followed by a discussion of a hypothetical SSNIP. Then using 
both of these, Ofcom assessed the substitutability between AI and TI services. We look at 
each of these three stages in turn. 

 
53. First, it is important to note that the information format may be changed without changing 

the information in any way. A service can therefore easily change the information format 
between locations without changing the information and so information format (and by 
deduction the interface) is not generally a critical characteristic of a service. For example, 
analogue formatted information is often converted to PDH digital format for transport on 
BT‟s DPCN network as Ofcom [2008 3.60] explicitly notes. We also refer to SPC Network 
Technical Report on this matter. 

 
54. Indeed, after a lengthy discussion, Ofcom [2008 3.107] does find that the information 

format of analogue and low bit rate digital services can be interchanged – other than short 
range service based directly on a copper pair, all of BT‟s analogue services are carried 
across a digital network, the DPCN. 

 
55. However, after the equivalent discussion on TI and AI services, the 2008/2012 reviews 

find that these are sufficiently different, at least in the timeframe of the review, to be in 
separate economic markets [2008 3.139]: 

“On this basis, although some issues may be overcome from a technical standpoint, 
there are barriers both to the roll-out by CPs and in terms of migration within the time-
frame of this review. This suggests that even if qualitative differences are removed, it 
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will take some time for products to be introduced and for migration to begin to occur 
to an appreciable extent.” 

56. The 2012 position [3.73] is less obvious in this area and limited to some (unspecified) 
technical differences: 

 

 
 

57. This conclusion is at least in part based on the technical discussion of the technical 
characteristics of the services in question. Ofcom considered the parameters of 
Contention, Latency/jitter, Resilience, and Symmetry. However, while the particular BT 
services which were examined may have some technical differences, these do not need 
to derive from the service interface. 

 
58. This is especially significant when considering the technical characteristics of the services 

of other CPs, which Ofcom did not undertake, where the service characteristics including 
the four characteristics identified by Ofcom may well not match with the service interface 
in the way that BT‟s services do.  

 
(b) The Pricing Distinction Between TI Services and AI Services 

59. In order to formally test whether TI services and AI services are in the same or different 
economic markets, in 2008 Ofcom carried out a price comparison between BT‟s upstream 
origination services – PPCs for TI services and WES for AI services. The use of these for 
price comparisons is that they are based on the assumption that retail service pricing will 
derive directly from these inputs. In 2012 the comparisons were between PPCs and 
EADs.  

 
60. However, these comparisons using PPCs and EAD/WESs are highly questionable: 

 The technical and demand side substitution analysis are based only on BT‟s products 
and there is no discussion of the characteristics or pricing of any CP products, neither 
TI nor AI. Any cross check with other CPs would have no doubt revealed the „false 
positive‟ interpretation by Ofcom to the price comparison. 

 The discussion on price comparisons of retail services is based on selected 
wholesale inputs and there is no discussion of like for like retail pricing so again, any 
examination of true retail services would most likely have revealed the reasons for the 
seemingly „false positive‟ SSNIP test results. 

 As is discussed in more detail below, Ofcom‟s comparison [2008 3.109-3.196] with 
the SSNIP discussed in [2008 3.140-3.183] - is essentially between services based 
on a national network of SDH equipment with services based on an end to end strand 
of fibre. This is not a like for like comparison. 

 
61. The specific comparison that Ofcom made was between PPC and EAD/WES. These two 

services have quite different cost characteristics which is nothing to do with being TI or AI 
but arise from the different cost characteristics of physical infrastructure such as duct and 
fibre from that of telecommunications equipment (of whatever technology). Broadly, duct 
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and fibre costs increase with distance but have little or no increase with bandwidth. 
Conversely, equipment costs increase with bandwidth but have little or no increase with 
distance. This is illustrated in Figure 1 below. 

Figure 1 
Comparison of cost drivers for physical infrastructure and equipment 

 

62. The difference Ofcom [2008 3.156-3.163] found in the SSNIP test between PPC and 
EAD/WES can be fully understood as the difference between the underlying network 
structure for each service and not in the interface type. PPC is a service based on 
equipment and EAD/WES is a service based directly on fibre. Any difference that might 
exist as a result of the difference in interface is completely swamped by the difference in 
the underlying network structure for each service and the reflection of those cost 
structures in regulated prices. That EAD/WES and PPCs might be considered to be in 
different markets reflects their position in the production chain and not the interface or the 
underlying cost structures themselves.  

 
(c) Consumer survey analysis 

63. It would appear that the market very clearly supported the view that there is a high degree 
of substitutability between TI and AI services in the 2008 survey. However, Ofcom [2008, 
3.178-3.179] downplayed this survey evidence suggesting that respondents may have not 
understood the SSNIP question and that respondents misunderstood the technical 
differences between SDH and Ethernet based services. We consider that it is quite 
possible that the respondents were in fact making a correct like for like comparison 
between SDH and Ethernet and not making an inappropriate comparison between PPCs 
and EAD/WES. 

 
64. In fact, the surveys did foresee the reality of the last four years not only for the movement 

out of TI into AI but other migrations as well for example where technical substitutability 
was also possible: 
 SAN interfaces such as Fibre Channel are regularly carried over WDM and SDH 

networks using the GFP standard as well as Ethernet network using FCoE, etc. 
 TV interfaces both for contribution and for distribution are readily carried over both 

WDM/SDH networks and Ethernet networks. 
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65. The 2012 Consultation includes market research by Jigsaw Consultants. BT invited 
Dotecon to review this and their report concludes that, it is far from self-evident that 
Ofcom can draw the conclusions it draws from the survey. 

 
66.  Ofcom [3.52] states for example based on the survey that - „many TI end-users who 

identify challenges and concerns about switching to Ethernet that relate to differences in 
the characteristics of TI and AI leased lines or at least a perception of them‟. 

 
67. Specifically, even cursory examination of Ofcom‟s Figure 5 would indicate that this 

conclusion is not at all self-evidently correct: 
 44% of end-users expressed no concerns at all. Given that respondents were able to 

identify more than one challenge or concern Ofcom [2012 3.50], it seems safe to 
assume that those that identified no concerns would not then go on to identify a 
concern (by definition) whereas those that purportedly did have a concern could 
register multiple such concerns. What can be said is that a very significant tranche of 
end-users expressed indifference between the two sets of services; even taking a 
proportionate mark-up for the fact that the total percentage is 109%, perhaps around 
half of customers have no concerns. 

 12% are happy with the current system. There is nothing to say whether or not they 
would be equally happy – or unhappy – with a different system. This cohort gives no 
support to the degree of substitution whatsoever. 

 17% of end-users expressed a concern on price and 5% a concern on the costs of 
investment. These are not per se reasons for doubting the degree of technical 
substitutability between the services. 

 31% express one or more concerns around the themes of Quality of service, reliability 
etc. It seems highly likely that these are the most likely responses where multiple 
concerns would be raised and thus exaggerate the totality of concerns; one concern 
could easily be represented by any number of the six possibilities provided. Even 
here it is quite possible that end-users perceptions are not grounded in reality and in 
response to a SSNIP they would be induced to switch. 

 
68. In 2008, Ofcom [2008 Table 4, 3.157] conducted a SSNIP test but then adjusted the 

results [3.167] and subsequently discounted the findings [3.174] partly on the basis that 
end-users might appreciate the true underlying prices of different services. Ofcom does 
not appear to have conducted a SSNIP test this time round but relies on a variety of 
indirect evidence.  

 
(d) Migration trends 

69. Ofcom [Figures 7-9] argues that some inference can be drawn from the relative number of 
absolute retail circuits supplied under TI and AI. Putting to one side whether or not EFM 
should be considered as part of this market review, we consider that absolutely no 
inferences can be drawn in the way Ofcom supposes. 

 
70. For the detailed reasons set out at Section 4.5, the issue of network topologies will have a 

major bearing on circuit counts and it is abundantly clear that Ofcom has had very serious 
difficulties in reconciling information provided by CPs with that provided by BT. There are 
very obvious reasons why this should be the case; CPs do not provide or commercialise 
services according to the legacy nature of BT‟s infrastructure and the focus on individual 
point-to-point services. There is highly likely to be very significant underreporting of retail 
services and self-provision. Ofcom‟s migration analysis will likely miss this. 
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71. Ofcom [3.211-3.215] argues against the suggestion that customers of sub 2Mbit services 
have migrated to broadband with the suggestion that they have migrated to Ethernet 
[3.213]. If indeed this is what Ofcom does believe, then it is hard to understand how 
Ofcom can still maintain there are separate markets; the logical conclusion of Ofcom‟s 
approach is that TI and AI will remain separate until the entire user base of TI services 
disappears. This is a remarkable finding which flies in the face of common sense. We 
dispute Ofcom‟s interpretation of the Jigsaw survey below. 

 
(e) Barriers to switching 

72. Ofcom provides no quantitative analysis whatsoever on the extent of the investments 
required for migration or whether these represent a material barrier to overcome a SSNIP 
test. As such we believe that Ofcom‟s [3.72] conclusions are no more than assertion with 
no diagnostic value.  

 
(f) Summary BT position on market boundaries  

73. Any proper assessment of market boundaries based on the specific technology of an 
interface is likely to find a high degree of substitutability between them. We consider that 
Ofcom‟s analysis was flawed: 
 Any assessment of market boundaries based only on the specific technology of an 

interface is likely to ignore and misinterpret real difference arising from other features 
of services. 

 When correctly assessed, it would clearly appear that, other things being equal, 
services based on TI and services based on AI could be classified as in the same 
product market albeit one of one-way substitution5. 

 Other factors, such as the geographic distance of the service, may give rise to 
boundaries in the product markets. For example, services base on end to end 
physical infrastructure may be in a separate product market to services based on 
network switching equipment as there may be only a limited range in the pricing 
where the products are effective substitutes for each other. 

 As the information format associated with a specific interface can be readily 
converted, comparing counts of interfaces of a specific type will not give a reliable 
assessment of market share or market power. 

 
Issue 2: VPNs 

74. In the 2012 Consultation, Ofcom [3.75, Annex 17 and Annex 18] variously has three 
separate definitions of what constitutes a VPN. 

 
75. Ofcom [2012 3.8] defines the relevant focal products as constituting dedicated symmetric 

capacity and then asserts [3.9] that consumers are prepared to pay a „premium‟ for 
dedicated capacity to „give them high quality connectivity‟. Ofcom [3.10, Table 5] then 
asserts that there are some technical aspects of leased lines that are important to 
consumers and [3.12] that VPNs and ADSL broadband may provide some competitive 
constraints but (it is subsequently argued) insufficient to be included in the same market 
as dedicated capacity leased lines. 

 
76. We discuss the issue of VPNs at Section 4.5 in relation to the focal product and 

consequential difficulties of share measurement. In summary, we consider that VPNs will 
offer a price-constraint on retail leased lines as they will be a substitute for some 
customers for leased lines and particularly now with packet switching technology6. 
Further, we consider that both EFM and xDSL broadband are relevant as access 

                                                           
5 See the example of ANACOM quoted by BEREC in their report on Fixed Mobile Substitution of 8th December 
2011. 
6 See in particular Scenarios A to E in Section 4.5 of our response. 
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mechanisms into VPNs and form indirect constraints on Traditional leased line services 
and AI access services. 

 
Issue 3: Broadband markets 

Symmetric broadband  
77. We find this analysis difficult to follow - whether Ofcom is comparing specific retail 

services or making a comparison of underlying access technology supporting services, in 
this case SDSL.  

78. Many of the characteristics of the retail services arise from functionality and CP choices 
which are completely independent of the underlying SDSL technology: 
 The services considered are apparently defined by the use of SDSL technology on a 

copper pair therefore seem to exclude cable modem and NGA solutions (which seem 
only considered under asymmetric broadband). 

 Ofcom‟s analysis contrasts the characteristics of „SDSL‟ with „SDH/PDH‟ (Table 8). 
However, BT has been delivering its Megastream SDH/PDH service using a version 
of SDSL technology for many years. 

 The presence or otherwise of contention is wholly separate from the use of SDSL 
technology. 

 The latency on SDSL technology is a selectable option where immunity to impulsive 
error bursts can be traded-off with latency. SDSL latency can be selected to be low if 
so desired. 

 BT understands that the OCP service apparently cited by Ofcom, Easynet‟s SDSL 
service - to be an Internet access service. This service appears to include a DSL 
modem which will undoubtedly have an Ethernet interface (AI) to the customer, and 
not a 2048kbit/s G.703 interface (TI). 

 
79. BT agrees with the final conclusion that symmetric broadband (notwithstanding the 

ambiguous definition) is part of the relevant market but does not follow the logic that 
seems to exclusively attribute all SDSL services to the retail TI leased lines market. 

 
80. In effect, having previously found a break between TI and AI service, Ofcom appears to 

have only examined whether symmetric broadband is in the TI market and has not 
examined whether it is in the AI market. 

 
81. Moreover, this confusion extends and overlaps with the Ofcom analysis on asymmetric 

broadband services, including those services based on cable modems and NGA, where 
Ofcom reaches the opposite conclusion. 

 
Asymmetric broadband  

82. Again we find it difficult to follow whether Ofcom is comparing specific retail services or 
whether Ofcom is making a comparison between the characteristics of underlying access 
technologies. As with symmetric broadband, many of the service characteristics arise 
from functionality and CP choices which are completely independent of the choice of the 
access technology. 

 
83. For example, Ofcom summarise their finding on cable modems as follows: 

“However, as with FTTC and FTTP, although cable modem can offer the same download 
and upload bandwidths as many leased lines, there are still many differences in the 
service features. This includes differences in terms of contention, latency, jitter, the level 
of security, resilience options, SLA/SLGs and synchronisation support.” 
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84. In so far as these differences may be important to customers, they do not arise from the 
selection of cable modem or NGA access technologies over, say, dedicated fibre. 

 
85. A further feature of Ofcom‟s analysis is that the primary comparison seems to be with TI 

leased lines. In many cases, Ofcom makes reference to only TI services (eg Table 12), 
but even in placed where it might appear that Ofcom is considering both TI and AI 
services, Ofcom‟s strict but arbitrary definition of a leased line as uncontended bandwidth 
is fully consistent with TI services but excludes many possible AI services. These might 
have a much greater overlap in characteristics with services Ofcom considers to be 
„asymmetric broadband‟. 

 
86. There are two important issues arising from this treatment of retail services and 

underlying access technology: 
 Ofcom‟s analysis effectively ignores any possible services which may be based on 

ADSL, ADSL2+, FTTC, FTTP, or cable modem which offers levels of service in terms 
of contention, latency, jitter, the level of security, resilience options, SLA/SLGs and 
synchronisation - which are comparable to services based on direct fibre (or indeed 
other access technologies such as point to point radio). 

 As has already been noted in above on the focal product, Ofcom‟s analysis also 
ignores services which are based on direct fibre which do not fit with Ofcom‟s very 
narrow definition of the focal product, notably Ofcom analysis effectively ignores 
completely contended AI retail services. 

 
87. In effect, Ofcom has not considered the services from both sides where their 

characteristics most overlap, that is between contended AI retail services and „higher end‟ 
broadband services. Having artificially excluded the services from both sides which most 
overlap, Ofcom‟s [3.171] conclusion that „asymmetric broadband service remain outside 
the lease line markets‟ - cannot be robust. 

 
88. In our opinion there is no doubt that broadband services can and are being used to 

provide access tails into private networks, particularly those based on packet technology. 
 
89. In conclusion, broadband services, however defined, place a real price constraint on low 

bandwidth leased lines and are a ready and effective replacement. The nature of many 
business applications means that the actual event of migration is tied to many other 
factors and so migration is steady and persistent, exactly as witnessed by BT and 
evidenced to Ofcom. 

 
Issue 4: Bandwidth 

90. As with all the product markets analysis, the overall assessment of bandwidth is based on 
point to point circuits and therefore the bandwidth of a point to point circuit. 

 
91. However, as discussed above, services for business customer normally involves more 

than two sites and the basic service is a multi-site service and not a point to point service. 
 

92. This has a most important effect on the economics of bandwidth. In essence, where the 
cost of physical infrastructure (duct and fibre) is important, this cost if essentially 
independent of bandwidth. Where there are multiple circuits sharing this infrastructure, 
they share this cost. This is not reflected or discussed at all in Ofcom‟s analysis and we 
consider is a major omission. 

 
93. In practice it is much more relevant to reflect separately the following: 
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a) The cost of unshared physical infrastructure to a customer site which is likely to be 
sensitive to distance to similar customers (ie local customer density) and not sensitive 
to bandwidth or any other functional details of the service offered at the sites, 

b) The cost of electronics specific to a customer site which is likely to be sensitive to the 
service mix and volume offered at the customer (including the total aggregate 
bandwidth delivered to the site), but will not be sensitive to customer density/location, 

c) The costs of shared network and functionality associated with the overall service 
which is likely to depend on the scope of the production chain included within the 
service and is likely to be insensitive to either the customer density/location of the 
service mix and volume offer at a particular site. 

 
94. Different CPs will recover these costs is different ways and, unconstrained by regulatory 

obligations, are likely to construct bespoke pricing on a customer by customer basis. BT 
would not expect CPs services to have a clear, direct correspondence with BT‟s regulated 
point to point services. The effect of Ofcom‟s definitions and analysis is to only allow for 
some level of practical comparison between the portfolio of BT‟s regulated services. 

 
95. Indeed, Ofcom‟s analysis and comparison, as with the analysis of AI and TI interface, 

relies on a comparison of BT wholesale inputs: 
 The analysis does not compare any retail service. 
 The analysis does not compare OCP service, retail or wholesale. 

 
96. As a result we consider the analysis to be both unreliable and misleading. 

 
97. A general conclusion that there are bandwidths breaks which separate markets seems 

intuitive and well founded, however, the way the applicable bandwidth is specified and the 
conclusions on where the breaks lie are in our view flawed. 

 
98. Moreover, Ofcom has not considered the way customer density/location affect the 

bandwidth breaks and therefore the geographic market boundaries couple with bandwidth 
boundaries. In our view, the absence of any consideration of the interaction between 
product and geography is a major weakness and inconsistency in Ofcom‟s market 
boundary analysis. 

 
Bandwidth breaks in the TI market 

99. We agree with the principle that there are bandwidth breaks; however we believe that the 
analysis applied by Ofcom has weaknesses. The analysis is again essentially a 
comparison of the wholesale price of a regulated BT tail of a single point to point circuit 
from a business customer site to some regulatory defined point of handover. 

 
100. Our concerns are as follows: 

 The analysis makes no comparison of real retail services. 
 The analysis make no reference to an OCP service and carries out no comparison at 

all with any OCP service. 
 As all the service considered in the analysis are regulated and have been for many 

years, the analysis is emphatically not modified Greenfield site. 
 The comparison is of a single circuit tail and takes no account of any aggregation of 

circuits on an actual access link which not only affects costs, also affects the PPC 
price when a customer selects NetStream access for example from BT. 
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101. We consider that the discussion of migration, especially as it relates migration from 
sub 2Mbit/s to broadband, is misleading and the conclusions are not justified. Ofcom 
advances two primary arguments for maintaining that there is not significant migration: 
 Ofcom states that their customer survey shows „no evidence‟ of a distinction in 

migration preference between sub 2Mbit/s customers and 2Mbit/s customers. 
 Ofcom advances the theory that increased migration is as a result of a smaller 

diversity of applications for sub 2Mbit/s services. 
 

102. As is frequently the case with surveys, a lack of evidence for a hypothesis 
emphatically does not imply evidence for the opposite. Most often, as indeed seems clear 
to BT in this case, a lack of evidence means simply there is no evidence – no evidence 
for anything.  

 
103. Therefore we consider that Ofcom‟s [3.213] assertion is at best misleading: 

 All the questions in the Jigsaw Survey  relating to new purchases and switching refer 
only to „leased lines‟ without distinguishing bandwidth or even type (all questions QD 
and QE). 

 The critical question QE2 makes no distinction between types of leased lines. 
 The total number of respondents with sub 2Mbit/s digital leased lines appears to be 

only 9 or 10 (6% of 155, Figure 6.12) from which few statistically significant 
conclusions could be drawn. The number with analogue leased lines is cited as 58 
and Jigsaw explicitly say „statistical analysis is not suitable here‟, even with this much 
higher number. 

 
104. Conversely, there are other results on the Jigsaw survey which give clear support to 

the price constraint of ADSL broadband on sub 2Mbit/s leased lines with real switching 
taking place: 
 The percentage of SDH/PDH leased lines customers with sub 2Mbit/s appears to 

have fallen from 53% in 2007 to 6% in 2011, and even allowing for ambiguity in 
questions and responses, this is a dramatic fall. 

 Bandwidth appears the primary barrier to switching from leased lines to ADSL 
broadband. This is seen explicitly in the answers to question QE3 but also, and very 
dramatically in the responses to QE4. When offered superfast broadband (and here 
the question explicitly and only identifies bandwidth as the differentiator to ADSL 
broadband) the percentage likely to switch changes dramatically from 14% to 53%, 
even exceeding that of „Ethernet‟ at 29%. 

 This suggesting the general matching of bandwidth is important and so sub 2Mbit/s 
leased lines are much more likely to be replaced by ADSL broadband than higher 
rate leased lines. 

 
105. Ofcom‟s [3.214] assertion that a greater number of applications means a slower 

migration is not self-evidently relevant. The diversity is completely irrelevant to migration; 
what matters is purely the „stickiness‟ of the applications to the legacy service. Whether 
there are many or few applications has no a priori bearing whatsoever on this stickiness, 
as is asserted by Ofcom [3.214].  

 
106. To support continued regulation though the dismissal of the importance of broadband 

as a price constraint on lower bit rate leased lines, in the manner Ofcom has done, is 
profoundly wrong in principle in our view and is perpetuating unnecessary regulation. 
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Bandwidth breaks in the AI market 
107. Ofcom seems to present the analysis of AI bandwidth breaks as being equivalent to 

the analysis of TI bandwidth breaks. The analysis for each proceeds with equivalent 
analysis of price comparisons between wholesale input services. Indeed, the two share 
the following: 
 The analysis makes no comparison of real retail services. 
 The analysis make no reference to an OCP service and carries out no comparison at 

all with any OCP service. 
 As all the service considered in the analysis are regulated and have been for many 

years, the analysis is emphatically not modified Greenfield site. 
 

108. However, the analysis in not equivalent with regard to aggregation of point to point 
traffic to a specific customer site. The AI (wholesale) services considered in the analysis 
are generally used to carry aggregate traffic to site: 
 A PPC is a segment of a single end to end connection between a specific pair of end 

points. If there are multiple end to end connections going to the same business site, 
then there are multiple PPCs circuits to the site. 

 An EAD, is an aggregate of all traffic going to a site. End to end connections, 
equivalent to PPCs are not visible within the aggregated EAD connection. 

109. In essence, TISBO (Ofcom‟s wholesale market to which PPCs belong) defines a 
segment of an end to end path but any consideration of an aggregate „access link‟ is 
completely absent from all of the TI analyses. Conversely, AISBO Ofcom‟s wholesale 
market to which EAD belongs) is an aggregate „access link‟ and any consideration of end 
to end paths are also completely absent from all of the AI analyses. 

 
110. This means that the Ofcom analysis is not analysing real AI retail services at all, as 

discussed under the focal product above. This has very significant implications for 
assessment of market shares and is discussed in full detail in our response. 

 
111. However, it also has implications for the assessment of bandwidth breaks. The EAD 

service is significantly upstream from a true multi-site retail service. This means that there 
is a much greater proportion of its costs which are associated with physical infrastructure 
dedicated to the particular customer site as discussed above (paragraph 93). 

 
112. Ofcom notes that (a) is common to all EAD bandwidths and therefore dismiss this 

from consideration in the cost comparison. Ofcom is then left with carrying out a 
comparison between the equipment costs of (b) in order to assess cost differences for 
different bandwidths. 

 
113. However, for a true multi-site retail service, shared infrastructure costs (c), and 

especially switching and multiplexing equipment - are likely to heavily dominate 
bandwidth dependent costs, with category costs (b) being largely irrelevant. Because 
Ofcom has only looked at EAD costs, these dominant costs are completely ignored, and 
this in our view invalidates the specific conclusions on AI bandwidth breaks at the retail 
level. 

 
114. Moreover, even though Ofcom does not make an assessment of AI retail market 

power, this has significance for Ofcom‟s ultimate findings. The practical reality is that „high 
value sites‟ for retail services are attractive to OCPs and profoundly affect competitive 
conditions. While „high value sites‟ for retail services may be hard to accurately quantify 
and enumerate, total bandwidth to the site is at least some proxy for the total retail worth 
and therefore can and should be used as a measure of the strength of attractiveness of 
the site to OCPs. 

 
115. Bandwidth should be then used in conjugation with geographic analysis to find joint 

site bandwidth/geographic markets. Specifically, higher bandwidth should be coupled with 
longer dig distance. This principle applies to business sites as well as to Data Centres 
and backhaul services. However, the differences in cost of EAD equipment is most 
definitely not a good proxy for the identifying „high value sites‟ needed for this analysis. 
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116. Most notably, BT is clear that the analysis that ultimately finds BT with SMP in the 

supply of low bandwidth AI services and 1Gbit/s AISBO in WECLA which we strongly 
dispute. 

 
Issue 5: Wave Division Multiplexing services 

117. We discuss the specific issues arising for WDM services and Ofcom‟s MISBO market 
at Section 4.6. 

 
118. We agree there is a distinct market for access to sites with a bandwidth requirement 

such as to warrant to the use of technologies such as WDM. However, this is a broad and 
general statement and where terms such as „access‟, „bandwidth‟ and „technologies such 
as WDM‟ are only taken loosely; they are used indicatively, not prescriptively. 

 
119. However, we disagree with the way the market is defined and how the definition is 

then applied in a prescriptive fashion to subsequent analyses. We disagree: 
 With the definition of the market based on explicitly on the use of WDM technology. 
 With the designation of the market as „multiple interfaces‟ as many services with 

multiple interfaces do not meet the definition while some services that do meet the 
definition actually have only one interface. 

 
120. As Ofcom has applied the market definition prescriptively to subsequent analyses, 

and ultimately to the assessment of market power, BT believes that the definition 
inappropriately excludes many CP services which have a significant and relevant price 
constraining effect on BT‟s services. 
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Section 4.2 – Economic Assessment of the Wholesale Market Boundary 
Analysis 

 
Summary  

1. As with Ofcom’s analysis of retail market boundaries, our primary concern is the way that the 
market boundaries, once defined, are then used in the subsequent analyses and resulting in 
assessments of market power. We are also concerned that the definitions and market 
boundaries set out in assessment of retail markets are adopted in the assessment of 
wholesale markets without further consideration. 

 
2. In particular, we consider that Ofcom’s assumption that each retail service is segmented into 

access, backhaul, and trunk is unjustified. Moreover, this segmentation is calibrated on BT’s 
network alone and does not reflect the way OCPs build their networks, nor does it reflect the 
nature of general upstream supply. 
 

3. The segmentation was first established for TI services and we have been clear in this review 
and previous reviews, that it results in false findings of market power, notably for the trunk 
segments. However, as a result of the statistical multiplexing capability of packet technology, 
this segmentation is even less appropriate for AI services and is technically very difficult to 
interpret and apply. AISBO is essentially an access multiplex, TISBO is a distinct channel 
whilst for MISBO, the service is multiplex and the count is by channel. For TI services Ofcom 
states that it can identify a trunk segment whilst for AI it cannot. 
 

4. Ofcom also uses the access and backhaul segmentation to classify nodes as either customer 
sites or network nodes (further sub divided into aggregation or trunk) having maintained the 
prior classification by TI or AI service. Ofcom then applies this segmentation and TI/AI 
classification prescriptively to subsequent analysis of market shares for wholesale services 
shares.  

 
5. We are concerned that this inappropriate segmentation has resulted in two key areas of likely 

source of error in Ofcom’s assessment of market power: 
 Ofcom’s definition and demarcation of a trunk market is artificial and does not 

correctly reflect either competitive network presence or competitive network 
technology which is often not separated by TI or AI technology1. 

 The definitions of wholesale products only fit to BT products and BT’s network 
structure and are inappropriate for OCP services and network structure. Ofcom’s 
information requests, especially for AI retail and AISBO wholesale services - are 
difficult to interpret and BT believes significant market share of OCP services has not 
been included in the assessment of market power as OCPs have likely been unable 
to fit their services to Ofcom’s inappropriate service definitions. 

 
6. Regarding the particular issues which Ofcom considers, our views are as follows. 
 

Separate product markets for wholesale inputs to deliver retail AI and TI leased lines  
7. We do not concur with Ofcom’s analysis and we believe at the retail level it is better 

characterised by one-way substitution out of TI into a number of products including but not 
limited to AI. At the network level, we also do not consider that Ofcom’s analysis is correct 
and refer to the Technical Report prepared by SPC Network on this matter. 

 

                                                           
1 Our primary response to Ofcom’s discussion on TI trunk versus AI trunk versus common core is in Section 4.8 
of our response. 
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Very high bandwidth leased lines  
8. We agree that there is a break at around 1Gbit/s but  that a number of technical solutions are 

possible which are likely regarded as substitutable by consumers and suppliers. However it is 
very difficult to be precise at where the break comes and CPs can deliver services in many 
different ways. However, a critical factor is to ensure that the geographic market is properly 
identified with respect to sites taking such services and these sites are not treated as equal to 
much smaller sites. Second, and related to this, such services are, by their very nature, major 
links between major nodes in some particular network. It makes no economic or engineering 
sense to consider segmenting such services. BT is clear that it is especially inappropriate to 
classify and segment these services using Ofcom’s notional hierarchy of nodes. 

 
Segmentation into Access, backhaul, and trunk 

9. We recognise the practical attraction to Ofcom of their proposal to define a combined access 
and backhaul market but maintain a separate trunk market. However, the terms ‘access’ and 
‘backhaul’ are used in different ways by different CPs, making it difficult from a practical point 
of view to identify separate network markets which are a function of a specific network 
topology. Consequently, Ofcom’s definitions say nothing about the relevant approach to 
assess the nature of competitive conditions and whether countervailing buyer power can be 
exercised. These factors will be site/customer specific and not according to a designation by 
Ofcom as to whether they are in two products markets or one product market.  

 
Wholesale inputs into other downstream services  

10. We agree with Ofcom’s decision to exclude CCTV and consider that broadcast circuits should 
also be excluded. We agree that LLU and MNO backhaul need not be placed in separate 
product markets but consider that Ofcom has not properly assessed specific conditions of 
competition for these customers. 

 
Bandwidth breaks 

11. We do not consider that Ofcom’s analysis of bandwidth breaks for TI and AI services is robust 
at the retail or wholesale levels from the particular way in which Ofcom treats these services. 
That said, we can agree at the level of generality that lower bandwidth products are not in the 
same market as the very high bandwidth (i.e. very high value) products.  

 
Introduction 

12. In responding to Ofcom’s analysis of the retail market boundaries, we commented Ofcom had 
set out narrow, technically based definitions for the retail markets and when applied 
prescriptively, many important OCP services would not fit with these definitions. 

 
13. With respect to wholesale markets, we note Ofcom’s [4.5] approach is to align demand for 

wholesale services directly to retail services and therefore the definition of the wholesale 
service follows directly from the retail definition. As a result, any ambiguity resulting from the 
retail market definition flows directly into the wholesale market definition. 
 

14. In our view therefore in parallel to our comments on the retail market, Ofcom now applies an 
equally narrow and prescriptive definition for mapping upstream wholesale services to the 
retail services with each retail service which is defined as being point to point dedicated 
bandwidth leased line. Ofcom pre-defines that every retail service is made up from wholesale 
segments - an access segment at each end, a backhaul segment linked to each access 
segment, and a trunk segment joining the two backhaul segments.2 

                                                           
2 It would seem that Ofcom take this segmentation sufficiently for granted that it is not directly introduced or 
discussed in Section 4. The only discussion is under ‘Issue 3 – Wholesale access and backhaul markets’ which 
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15. The segmentation has the direct effect of classifying sites. Indeed, the segmentation has an 

essential coupling and equivalence to this classification of sites: 
 Business customer site to business customer site = retail service 
 Business customer site to CP aggregation node  = access service 
 Business customer site to CP core node = origination service 
 CP aggregation node to CP core node = backhaul service 
 CP core node to CP core node = trunk service 

 
16. The framework would in principle require classification of all nodes as either customer sites, 

or CP aggregation nodes, or CP core nodes. However, as Ofcom find that access, backhaul 
and origination are in the same market, this reduces the need for classification to business 
customer site and CP node. 

 
17. This classification has three distinct problems: 

 It is overly prescriptive and demands that each every site must be either one or the 
other. 

 A great many BT services to CPs, and which are obviously wholesale, handover at 
points in buildings which cannot be easily defined in this framework. 

 It is insufficiently granular as conditions of competitiveness can vary substantially 
between sites within the same classification (this is classification other than 
geographic location which is considered in the analysis of the geographic market). 

 
18. Two important examples where Ofcom has itself implicitly used a more granular definition of 

CP nodes are shown in Ofcom’s particular considerations of the wholesale markets for 
backhaul, namely MNO base stations, and LLU exchanges. We consider that the competitive 
conditions in the supply of service to these sites is likely distinct from the supply of service to 
business sites, even in the same locality. 

 
19. A further example of Ofcom’s prescriptive approach is in the treatment of very high bandwidth 

services. Ofcom maintains that a retail MI circuit must be segmented. However, at a practical 
level, any site on the end of a MI circuit will have the characteristics of a core network node 
simply to handle the bandwidth irrespective of who technically owns the node. In more 
practical and indicative terms, all MI services interconnect core nodes of some larger network. 
It does not make any practical sense to try and segment it. 
 

20. In addition, data centres, without justification, are classified as business customer sites and 
not as CP sites. However, Ofcom has not discussed who qualifies as a CP and therefore 
whose nodes are CP nodes as opposed to business sites. We discuss this matter in more 
detail at Section 4.7. 
 

21. We therefore do not agrees with any assumption that a retail point to point circuit must route 
to, and interconnect with, a trunk domain. This is a totally artificial result of the narrow, 
prescriptive definition of the wholesale services. 

 
Framework for defining wholesale services 

22. Ofcom does not set out in the main body discussion of wholesale markets (Section 4 of the 
consultation document), the formal framework which is applied to the identification of 

                                                                                                                                                                                     
moves directly to assessing whether access and backhaul segments are in one market or not. There is no 
existential discussion on the segmentation itself. However, the prescriptive nature of the segmentation is 
immediately clear in Annex 8, and is set out in precise and definitive terms in Figures 72 and 73. 
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wholesale markets. in fact, this is implicitly set out in Annex 8 which shows how way market 
volumes are calculated. BT understands that where anything may be ambiguous in the 
discussion in Section 4, the exact meaning can be derived from the way the calculation 
process in Annex 8 which will definitively assign services to particular wholesale markets. 

 
23. In this framework every circuit sold by a CP is classified as either ‘Type X’ or ‘Type Y’. The 

difference is defined by the definition of an end node as either a customer node or a CP node. 
Any circuit of type Y is automatically classified as a wholesale origination service. This is set 
out in Figure 72 reproduced below. 
 

 
 

24. However, any service of type X is prescribed by Ofcom’s methodology to be made up to two 
wholesale origination services and a trunk segment. This is set out in Figure 73 and 
reproduced below. 
 

 
 

25. There many cases where this formulation can work. However, we disagree with the 
mechanistic and prescriptive way it is applied and most importantly, there are a number of 
nodes which do not fit well with these definitions. Specific examples include: 

 Sites joined directly by very high capacity transmission systems (see response on 
very high bandwidth below, response Section 4.6 on MISBO service, and Section 4.7 
on data centres.) 

 Mobile base stations (see discussion on mobile backhaul below). 
 LLU exchanges (see discussion on LLU backhaul below) 
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26. We believe Ofcom should have undertaken, even if only roughly, an assessment of an 
alternative classification of sites and wholesale services. A particularly important cross 
verification that would have demonstrated that the node owner has some freedom in locating 
a site in order to achieve economically efficient supply of connectivity.  

 
27. This classification could include the following: 

 Sites which were selected by the owner to be co-located with a single preferred 
connectivity supplier, including self-supply. This would include all CP nodes with 
owned infrastructure and all sites where term contracts on the location and 
connectivity to the location to the location are linked. 

 Sites which were selected by the owner to be co-located with competitive supply or 
within reach of competitive supply. 

 Sites owned by players with considerable countervailing purchasing power, for 
example mobile base stations. 

 Sites selected independently of competitive supply of connectivity but with 
competitive supply or within reach of competitive supply 

 Sites selected independently of competitive supply of connectivity but without 
competitive supply and out of reach of competitive supply 

 
28. Such a classification would directly link with the geographic assessment and would avoid 

errors resulting for the sequential assessment process of product markets, geographic 
markets and finally the SMP assessment itself. 

 
29. In addition, such a classification would not force an artificial assumption that retail services 

must be segmented into wholesale services - which could be restated that wholesale 
segments cannot be sold to retail customers (defined as players not owning network nodes). 
The classification would reflect the reality that, especially under the required assumption of a 
modified Greenfield site, any CP is willing to sell any basically equivalent service to 
whomsoever requests the service. 

 
The scope of the wholesale assessment 

30. We do not consider that Ofcom [4.15-4.17] is correct in focussing only on active products. As 
we discuss at Annex 2, CPs and customers themselves can integrate a complete mixture of 
passive and active products and the former are not necessarily upstream of the latter. This 
comment applies equally to intermediaries Ofcom [4.20] who may not be pure re-sellers. 
 

31. Ofcom almost exclusively uses BT regulated products, to assess market boundaries which at 
least raises questions of consistency with a modified Greenfield site approach which is absent 
upstream regulation. The appropriateness of Ofcom’s modified Greenfield site approach is 
reviewed in the Report by Dotecon. 

 
Issue 1: Alternative interface and traditional interface services 

32. While in the discussion in the scope of the wholesale market analysis, Ofcom notes the 
importance of the use of wholesale services to supply other retail markets, this factor is 
essentially absent from this analysis of AI and TI services. 

33. The discussion on derived demand and indirect constraints Ofcom  [4.33-4.36] gives the clear 
impression that the primary constraints on the wholesale products derive directly from the 
retail products. 
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34. The discussion on demand side substitution Ofcom [4.37-4.46] essentially repeats the 
discussion of the retail analysis with the assumption that a CP could - or could not - emulate a 
TI circuit over AI in the way a retail customer could (or could not). 
 

35. Finally, Ofcom [4.26] notes that BT continues to support TI services using ‘native’ SDH/PDH 
technologies and concludes that ‘this is likely to reflect the fact that there continues to be a 
number of retail customers still requiring the strictest performance characteristics of TDM 
technologies.’ 

 
36. Dealing first with this final point, the conclusion cannot follow from the observation. The 

deduction completely ignores the fact that BT’s SDH/PDH network represents a very large 
sunk cost and that normal economic incentives associated with sunk costs would imply the 
BT would continue to use this even when the performance characteristics are significantly 
worse than newer technology. We believe that Ofcom cannot draw any conclusion from BT’s 
use of its sunk asset and refer to SPC Network Technical Report on this matter. 
 

37. On the discussion of the technical issues affecting direct demand side substitution, this 
centres on the ‘low latency, synchronous and resilient services of the type demanded by TI 
customers’. However, the only actual example of cited is in Footnote 159 and is for mobile 
backhaul. It should also be noted that no specific examples were cited in the retail analysis. 
Indeed, the comments on the technical characteristics described in the retail analysis appear 
identical to those in the wholesale analysis, suggesting that issues associated with mobile 
backhaul were also influential on those reflected in the retail discussion. 
 

38. We make the following observations with regard to mobile backhaul:  
 Mobile base stations are one of the very few end sites of connectivity services which 

require to be synchronised3 and the exact requirements and the technical means that 
will meet those requirements has been the subject of much discussion in the industry 
and standards bodies. 

 The transport of synchronisation is simply a reference to an accurate clock and this 
need not follow the same transmission path and technology as the traffic. 

 There is a simple trade-off between the quality of the transport of a synchronisation 
signal and the quality of the local oscillator used in the local slave clock. 

 There are many alternative solutions to the synchronisation of mobile base stations 
which include: 

i. Maintain a minimal TI presence at a site purely to supply synchronisation. 
ii. SyncE – carrying network timing on the Ethernet interface. 
iii. IEEE 1588 Precision Timing Protocol (PTP) – time stamped Ethernet and/or 

IP packets. 
iv. Off air reference including GPS (in widespread use), GLONASS, e-Loran, LF 

60kHz or 75kHz reference, etc. 
v. Higher quality local oscillator – a new generation of ‘stratum 2’ quality 

oscillators are dramatically cheaper than the previous generation. 
vi. A combination of the above. 

 

                                                           
3 The only other major requirement for a level timing accuracy is for PSTN interconnection. However, this is only 
required at the point of interconnection with the PSTN and is not required for packetized voice or video, eg VoIP, 
within a private network. PSTN interconnection may well be provided by the CP within the CP network therefore 
removing the need to have any form of synchronisation at any customer site. Moreover, any ISDN30 used for 
interconnection automatically resolves this timing requirement as part of the ISDN30 service. 
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39. In the retail analysis, Ofcom appears to agree that synchronisation is primarily an issue only 
for mobile backhaul – ‘ … SyncE and IEEE 1588. The main application for these services is 
expected to be mobile backhaul’4. 

 
40. However, it is matter of fact that while Ofcom cites synchronisation as a major reason for 

maintaining TI and AI in separate markets as the only really significant service for which this 
is serious technical issue, mobile backhaul, had already largely migrated from TI services to 
AI services in the period of the last review. While there have been and continue to be 
technical issues to resolve, as a matter of historical fact, synchronisation has not been a 
barrier to switching from TI services to AI services. 

 
41. On the analysis of indirect price constraints, we do not concur with Ofcom’s [4.35] general 

application of the SSNIP test to indirect constraints which we believe it is flawed and leads to 
arbitrary outcomes and is not a good basis for an assessment of upstream market power5. 
Moreover, the definition of the retail market does not include a significant proportion of the 
wholesale market volume as this comes from different downstream markets. This further 
dilutes any indirect effect. 

 
42. We also disagree with Ofcom’s [4.48] approach using the SMP assessment in Section 7 as 

the basis for justifying separate markets for AI and TI at the wholesale or network level; we 
equally disagree with Ofcom’s SMP assessment and believe it is also incorrect. We therefore 
do not concur with Ofcom’s [4.51] overall findings. 

 
Issue 2: Very high bandwidth leased lines services 

43. As with our response to on Ofcom assessment of retail services based on WDM, BT agrees 
there is a distinct market for access to sites with a bandwidth requirement such as to warrant 
to the use of technologies such as WDM. However, this is a broad and general statement and 
where terms such as ‘access’, ‘bandwidth’ and ‘technologies such as WDM’ are only taken 
loosely; they are used indicatively, not prescriptively. 
 

44. However, as with the retail market analysis, we disagree with the way the market is defined 
and how the definition is then applied in a prescriptive fashion to subsequent analyses: 

 BT disagrees with the definition of the market based on explicitly on the use of WDM 
technology. 

 BT disagrees with the designation of the market as ‘multiple interfaces’ as many 
services with multiple interfaces do not meet the definition while some services that 
do meet the definition actually have only one interface. 

 
45. We also do not accept that there is any essential difference between a retail market and a 

wholesale market. The difference asserted by Ofcom arises implicitly from the definition of 
sites as customer sites or CP nodes and is not the result of any analysis. 

 
46. The primary result of the assertion that customer sites and network nodes are profoundly 

different, is the prescription that an end to end circuit between customer sites must be made 
up of two origination segments and maybe a trunk segment as well. 
 

47. Simple consideration of the technology shows immediately that such as segmentation is 
technically and economically flawed. The very purpose of WDM technology (or any very high 
bandwidth technology) is to directly connect major sites. So long as the sites which require 

                                                           
4 We assume the reference should be to section 4 for a more detailed discussion, not section 2 as written. 
5 BT has provided Ofcom with more technical commentary on this matter in the Call for Inputs in the NBMR. 
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interconnection are with the range limits of the optical technology, any equipment at any 
intermediate sites is a meaningless and wholly unnecessary expense. 
 

48. Indeed, this simple examination of the technology suggests that the definition of sites should 
be completely reversed – any site terminating a very high bandwidth service is a major 
network node. Exactly who the node belongs is of secondary importance. In other words, the 
technical and economic reality is that the service defines the sites, not that the sites define the 
service. 

 
49. There are two important implications arising from  Ofcom’s classification of sites and 

distinction between retail and wholesale services: 
 Counting circuit ends is incorrectly multiplied from the assertion of a this 

segmentation. 
 Ofcom enters into an irrelevant spurious consideration of ‘interconnection’ between 

these segments (Section 4.6 discusses further). 
 
Issue 3: Wholesale access and backhaul markets 

50. We agree that access and backhaul should not be classified as separate markets even if we 
do not agree with all the framework and reasoning used by Ofcom in reaching this conclusion. 

 
51. The framework of the technical assessment is that access and backhaul are concatenated 

segments of an end to end service by definition and therefore, by definition, they are 
complementary and not substitutes. However, this finding is endogenous to the definition. 

 
52. In reality, CPs have many choices in the way they can and do aggregate traffic. BT, for 

example, chooses to: aggregate fibre at ‘T codes’; to electronically aggregate with some 
switching at the serving local exchange; electronically switch at a more consolidated core 
node. On the other hand, some other CPs choose to site aggregation and switching 
electronics at or near customer sites and daisy chain these together. 
 

53. In each case, the notion of access and backhaul are quite different and cannot be equated. If 
an attempt is made to reference them to an arbitrarily defined set of aggregation nodes and 
core nodes, then it is clear that ‘access’ and ‘backhaul’ are in fact ready substitutes for each 
other. They substitute through the choice of topology6. 
 

54. Ofcom discussion therefore of BT developments in AI is completely is endogenous to BT 
network structure. Ofcom offers no discussion of any other CPs network structure, which in 
most cases are completely different. 

 
55. In this analysis, Ofcom does not consider the possibility of any other network structure other 

than BT’s and effectively assumes that any departure from BT’s network structure by a CP 
must be a reflection of their lack of economies of scale and scope. This is patently not the 
case and indeed, it is arguably the other way round. BT’s network structure is primarily 
determined by the long history of sunk assets which have fossilised a network structure which 
BT cannot easily break free from. Other CPs are not all shackled with these constraints and 
are free to build the most efficient structure with today’s technology. 
 

56. A key example is that the BT local exchanges are sited to meet the transmission 
requirements of voice telephony on copper pair cables using technology with was mature at 
the founding of the Post Office Telephone service 100 years ago. This is undoubtedly not the 

                                                           
6 We have prepared a detailed exposition on this matter in a Paper which can be provided on request to Ofcom. 
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most efficient choice using today fibre access. Yet Ofcom takes this as the reference of 
ultimate economies of scale and scope. 
 

57. These local exchanges are also implicit the definition of the demarcation between access and 
backhaul. The fact is that there is a demand for LLU backhaul from BT exchanges and this 
and does generate a requirement to connect to BT local exchanges. This has no immediate 
commonality7 whatsoever with the way in which CPs choose to aggregate customers served 
directly with fibre. In the latter case, the presence of BT’s local exchanges is entirely co-
incidental and most CPs’ network structures completely ignore them, or at best treat them as 
a ‘customer’ end point of their network. 

 
Issue 4: Symmetric broadband origination as an input to other retail services 

58. We consider that this Issue should have been addressed earlier in the analysis and if that had 
been done, it would have shown:  

 A consideration of mobile backhaul would not support the finding that AI and TI are in 
separate markets. 

 LLU backhaul and mobile backhaul should not be defined by a specific, BT centric, 
network topology. 

 
Issue 4a: Mobile backhaul 
59. First BT notes, that along with all the product boundary analyses, this analysis is carried out 

with an implicit assumption that the geographic market is a single national market. 
 

60. Second BT notes that this is market has only four customers two of whom have chosen to 
combine their supply through a joint venture company, MBNL. These customers do not make 
occasional orders of individual leased lines, but periodically each will put out to tender a large 
proportion of all its mobile backhaul requirement for a reasonably long contract period, for 
example five years. It is a bidding market in which consequential market shares do not 
necessarily reflect market power. This fact invalids the great majority of Ofcom’s analysis 
which either directly or implicitly examining switching as if each circuit were a separate 
purchasing decision. 
 

61. Moreover, these four players are able to self-supply using microwave radio and at the time of 
each tender, this is always an option for each MNO, and in the past has been a selected 
option. 
 

62. In addition, when this bid market is coupled with geography, the MNOs are able to target their 
bidding according to the availability of competition. This was recently seen when Virgin Media 
secured a large contract from MBNL which is within their footprint as shown below. 
 

                                                           
7 They may be some derived association in that if a CP has chosen to provide fibre to a local exchange for LLU 
backhaul, they may then chose to incorporate this within their network structure in a similar way to any other of 
their customer sites. 
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63. On this basis we do not accept the following: 
 First mover advantage – this cannot be the case as technology is completely 

refreshed in the period of each bidding cycle. 
 The narrow technical discussion used to assess both demand side and supply 

substitution is inappropriate as the technology refresh in each bid cycle completely 
swamps these differences. Moreover with the scope of bidding including a wide 
variety of levels of self-supply, demand side and supply side substitution heavily 
overlap. 

 Dismissal of self-supply of microwave from the market – even when not implemented 
– is used as leverage in each bidding cycle; the threat is as competitively effective as 
the actual deployment. Microware backhaul is widely deployed in Europe and there is 
no reason to believe that there are any technical differences in the UK which would 
prevent it. Indeed, it would seem clear that the difference arises from the highly 
competitive nature of the supply of backhaul by CPs in the UK. 

 
64. With regard to self-supply of microware, mobile network operators have radio as a critical own 

business skill and have access to suitable radio sites. Together with their scope and scale, 
this suggests that they should be major users of radio links. BT commissioned a study by 
Analysis Mason to consider the evolving capability of microwave radio and the future demand 
for mobile backhaul. They conclude:- 

Wireless backhaul is emerging as a strong competitor to fixed backhaul; in fact, it is 
already competing with fixed backhaul in a large number of deployments in Europe. 
Industry sources indicate that 55% of backhaul links in Europe already use microwave, 
and forecast that this will rise to 70% by 2014–15. 
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65. However, it is undoubtedly true that the provision of network timing to mobile base stations is 
a key requirement of mobile backhaul and that this is a distinguishing feature of mobile 
backhaul. 

 
66. Historically, the provision of synchronisation to mobile base stations using SDH was not 

simple and required careful engineering of solutions: 
 A 2Mbit/s E1 interface is of itself not synchronised – it is plesiochronous. 
 The 2Mbit/s signal can be used to carry a synchronisation if it is connected to a 

synchronised equipment such as PSTN switch. 
 However, without special handling, if this 2Mbit/s is carried using SDH, the SDH 

heavily degrades the quality of the transport of the synchronisation (through SDH 
pointer adjustments). 

 
67. As noted above, there are many solutions to the transport of timing with SyncE and IEEE 

1588 being only two of them. The solutions are evolving but this has not stopped migration. 
Indeed, as bid cycles have come around, CPs has simply turned to the best available option 
to them at the time. This has not been a barrier to either migration from AI to TI nor to 
competition for these contracts. 

 
68. It is abundantly clear is that migration from TI to AI is happening and has been happening for 

many years. As each new bid contract is offered, an AI solution is winning the contract. The 
rate of migration is largely determined by the contracted lifecycle of the bidding process, a 
factor completely outside the scope of any SSNIP test assessment. 
 

69. We therefore conclude that mobile backhaul, including TI, AI, and self-supply microwave has 
a geographic dimension. Moreover, the analysis of the geographic markets needs to be 
specific to the supply to mobile base stations and is not the same as the analysis based on 
the Experian database. The competitive geographic area for supply to mobile base stations is 
very substantially bigger than the WECLA and is largely co-incident with the Virgin Media 
footprint as we discuss in Section 4.3.  
 

70. However, as Ofcom carried out the analysis in a sequential order, it is critically important to 
reapply this conclusion to the earlier assessment of AI and TI at both the wholesale and retail 
levels. As noted above, synchronisation in mobile backhaul is effectively used as a primary 
reason for maintaining TI and AI in separate markets by Ofcom. However, we see even in this 
case, that there is a clear one way substitution from TI to AI. This must mean the same is true 
of all the other applications where synchronisation is not a primary technical concern. 

 
Issue 4b: LLU backhaul 
71. There are similar distinguishing aspects of LLU backhaul as there are with mobile base 

station backhaul that mark clear distinction from general supply to business customers. 
 

72. First, this is a market defined not by the technical service characteristics but by the very 
specific sets of end sites – BT local exchanges, and of those only around 2000-2500 are 
actually relevant to competitive LLU backhaul. LLU operators are concerned with connecting 
these specific sites to the rest of their networks. This is a specific set of OCPs which a 
specific requirement to a specific set of, and very well defined, locations. 
 

73. As noted above, OCPs supplying business connectivity do not, in general, use BT’s local 
exchanges as their primary aggregation points. Indeed, the siting of BT’s local exchanges is a 
result of extreme legacy economic inertia and has no correspondence with efficient 
aggregation using modern technology. 
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74. We consider that this fact makes a large proportion of Ofcom’s discussion largely irrelevant. 
Where Ofcom considers the equivalence between LLU backhaul and backhaul of business 
connectivity, they are considering only BT network structure and any operator using LLU for 
business connectivity, eg with EFM/SDSL, Any discussion is essentially endogenous to BT 
and there is no OCP equivalence between LLU backhaul and backhaul of business 
connectivity. 
 

75. At the same time, the customers for LLU backhaul are highly concentrated with two 
customers, Sky and Talk Talk, accounting for a large proportion of the market8. As such, 
these CPs have considerable purchasing power. Moreover, the highly focused number of 
sites makes the targeting of these sites by smaller infrastructure players, that much easier.  
 

76. This clearly indicates that the competitive conditions for the supply of LLU backhaul are 
substantially different to the supply of access to general business service sites. Moreover, the 
analysis of this market’s geographic boundaries is specific to this market. 

 
Issue 5: Bandwidth 

77. We understand that Ofcom’s assessment of bandwidth breaks is essentially a recapitulation 
of its analysis of retail bandwidth breaks. As with retail, in general, we agree that there are 
bandwidth breaks in the wholesale market but not agree with the methodology used and the 
prescription with which the definitions are applied. 

 
78. In addition, there is an inconsistency in the mapping of the retail bandwidth breaks to 

wholesale market arising from the fact that TISBO, AISBO, and MISBO have different 
relationships with respect to end to end service: 

 TISBO is a segment of an end to end connection – it is a single origination segment. 
 AISBO is generally an aggregate of all traffic to a site – it is an aggregate of 

origination segments. 
 MISBO is generally is direct interconnection of two major sites – it is not an 

origination but an end to end. 
 

79. In the retail analysis, BT noted that Ofcom had incorrectly analysed the AISBO bandwidth as 
being the end to end retail bandwidth, which it is not. The AISBO bandwidth is the wholesale 
access pipe of aggregate bandwidth. It is therefore a co-incidence of two compensating errors 
in definition that Ofcom’s retail analysis of AI bandwidth breaks does indeed map to the 
wholesale analysis of bandwidth breaks.  

 
80. In an equivalent way, the TISBO bandwidth is incorrectly defined, as the origination segment 

is not the essential wholesale service, but it is the aggregate pipe which is not identified at all 
in Ofcom’s analysis. However, it is the bandwidth of this wholesale aggregate pipe that should 
be tested for breaks in the market.  
 

81. MISBO, on the other hand should be treated as a single service, wholesale and retail. With 
this proper understanding, then the retail analysis of bandwidth breaks does map to the 
wholesale analysis of bandwidth breaks. 
 
 

                                                           
8 Virgin Media not only self-supplies its equivalent of backhaul but also we understand offers service to third 
parties from BT’s exchanges. We supplied information to Ofcom in November 2011 on this matter and discuss 
the implications of this in Section 4.4. 
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Section 4.3 – Economic Assessment of the Geographic Market Definition 
 
Summary  

The methodology of defining geographic markets  
1. We are broadly content with the principle of the BT+≥2CPs present to be a primary indicator 

of delineating competitive conditions, but have very considerable reservations about the use 
of service shares in this marketplace as a reliable indicator of market boundaries and/or SMP. 
We believe that the analysis of pricing policies just of BT and not of other CPs leads to 
seriously misleading impressions on the nature of competition and likely product/geographic 
boundaries. 

 
2. We believe that Ofcom materially biases any reasonable assessment of actual and potential 

competition against BT from the following factors: reliance on the Experian database of 
businesses which is not representative of the marketplace; the methodology used to identify 
competitors‟ presence around flex points; and the requirement for contiguity in postal sectors. 
This bias is particularly important for high bandwidth sites of ≥1Gbit/s; we believe Ofcom 
should undertake additional analysis for services to such sites, recognising that customers 
have demand for services spanning all telecom products and not just for inter-site 
connectivity. 

 
3. We believe that Ofcom has not ensured consistency in linking the methodology applied in 

Sections 3 and 4 (Retail and Wholesale product boundaries) to ensure that: (a) the 
appropriate geographic boundaries are found for each identified product market; and (b) the 
regulated and unregulated bandwidths are then compatible across different services in any 
given geographic area. In essence, Ofcom‟s bandwidth breaks by product are not transferable 
to geographies absent a more careful re-assessment of likely competitive conditions. 

 
The principles and findings of the updated network reach analysis for the UK 
4. We have very serious concerns that Ofcom [Figure 28] has materially underestimated the true 

extent of competitive footprints of OCPs throughout many parts of the UK and particularly 
outside WECLA.  

 
5. Whilst we are broadly supportive of the use of flex points and the 200m rule in the generality, 

we note that in practice this may well understate the ability of CPs to provide service to many 
customers given that they will typically pre-build their duct networks. The exact location and 
spacing of flex points will be driven by expected customer demand and the underlying 
network design. There are complex trade-offs involved in this matter and one is the cost of 
pre-provisioning flex points with the increase cost of longer fibre tails. There are no „hard and 
fast‟ rules here which will necessarily be robust over time and in some network designs there 
are no obvious flex point‟ locations in any case. 

 
6. Regarding contiguity, we feel that Ofcom is overemphasising the need for a single OCP to be 

present at both ends of the circuit given overwhelming evidence of a merchant market. 
Additionally, we consider that contiguity does not need to be physical but rather logical – all 
OCPs will interconnect their nodes throughout their networks.  

 
The identification of the WECLA area 
7. We consider that additional areas can be added to WECLA such as Slough where it is 

apparent that the same OCPs are present there as for example in Docklands. OCP networks 
extend westwards beyond WECLA in a more or less seamless fashion. 
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8. We believe that Ofcom‟s own analysis of effective competition for MNO sites extends way 

beyond WECLA and that the same will apply for LLU backhaul which we do not believe has 
been analysed adequately – or indeed at all – outside WECLA.  

 
The analysis of wholesale service shares for the key identified markets 
9. Given the major role that service shares play in the identification of boundaries and SMP, we 

have prepared a stand-alone note on this matter which is at Section 4.5. This addresses the 
issue of circuit counts from the following perspectives: 
 The nature of the „focal product‟ and intrinsic difficulties of identifying wholesale supply to 

end-users. 
 Problems of interpretation of Ofcom‟s information requests particularly for OCPs in the 

light of differences in supplied services and network topologies and likely sources of bias. 
 Evidence of omissions in AISBO circuits throughout the UK. 

 
10. We draw out the consequences of these issues in the text below but in summary consider 

that there are major issues both of interpretation and likely significant error bounds on the 
shares which Ofcom [Table 32] uses. We believe that these uncertainties undermine the 
associated SMP findings on TI trunk, low bandwidth AI in WECLA and MISBO services 
outside WECLA1.  

 
11. In addition, we believe that there are other areas outside WECLA which continue to justify 

deregulation for AI services and we propose that Ofcom defines a Rest of UK Metropolitan 
Areas (RUKMA) geographic area which can be regarded as logically contiguous with WECLA 
and subject to the same SMP conditions for both TI and AI services. 

 
Introduction 

12. In this part of our response we primarily address:  
(i) The methodology which Ofcom has adopted to defined geographic markets [5.21-5.45]. 
(ii) The principles and findings of the updated network reach analysis for the UK [5.79-5.127].  
(iii) The identification of the WECLA area [5.128-5.166]. 
(iv) The analysis of wholesale service shares for the key identified markets [5.167-5.135]. 

 
Ofcom’s proposed approach to geographic market definition 

13. Ofcom [5.38] uses three factors to identify the geographic market namely OCP presence, 
service shares and BT pricing. In summary, we are supportive of the broad thrust of how 
Ofcom has attempted to measure OCP presence but feel it is not wholly successful especially 
when combined with a contiguity requirement which is too onerous. The calibration of service 
shares have substantial difficulties even at the conceptual stage for this market and here 
there are also specific problems in estimation at the geographic level which we discuss below. 
We do not feel that the analysis of BT pricing adds any useful insight to the identification 
geographic markets being of limited value in itself given the role of regulation and the 
absence of any analysis of OCP pricing. 

 
14. We are broadly supportive of the use of postal sectors as a pragmatic approach to finding an 

indicator of a relevant geographic unit [5.28] and of the methodology adopted to identify OCP 
presence, noting however that Ofcom [7.111] has accepted that it has likely significantly 
understated the coverage of a number of OCP networks. 

                                                           
1
 They apply equally to MISBO in WECLA where Ofcom regards no operator having SMP. Our position is that 

MISBO services fall into a national market. 
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15. We do have more substantive reservations on reliance on service shares at this level of 
geographic granularity, noting that Ofcom [5.38] looks at area averages of contiguous sectors 
as well as individual postal sectors. Our concerns arise from a combination of three factors.  

 
16. First, we do not agree that for all postal sectors, competitive conditions are unlikely to vary 

significantly within the unit especially when site bandwidth is taken into account. Ofcom 
[5.114] notes a weak relationship between dig distance and bandwidth which we feel is 
probably masked by other factors and understates the true relationship. The extent to which 
any geographic unit will accurately identify a competitive footprint is directly related to the 
density of customers relative to the dig distance and likely to the value of the unit itself as 
discussed in the Report by Dotecon. In general, Ofcom‟s methodology and competitive 
assessment algorithms may work for the median site but likely will not be accurate for wide 
variations in bandwidth at a site. The potential therefore exists that for any given product 
market, conditions of competition could vary significantly.  

 
17. Second, the Experian database itself on which Ofcom‟s methodology is calibrated is not 

stratified according to the relative importance of different businesses for business connectivity 
services2. This will tend to give disproportionate importance to smaller businesses typically 
buying lower bandwidth services which are less likely to be of interest to an OCP and thus 
reinforce the tendency of the first concern noted above. This is a major issue of concern to us 
in Ofcom‟s analysis. 

 
18. Third, we have broader concerns about the use of circuits as the primary building block of 

service shares as discussed at Section 4.5. In general, we believe that OCP supply to large 
businesses will be underreported on a like-for-like basis compared with BT‟s supply of circuits 
and this will exacerbate the tendency to count BT as having SMP when an alternative 
measure may not give the same conclusions. We have in addition concerns over 
measurement of circuits for a number of the product markets which are specific to each 
product market including LB AI services and TI Trunk where notional routing is introducing 
material errors. 

 
19. We note that Ofcom [Footnote 24] has not undertaken any sensitivity of results to choice of 

building block but that there is the potential for datacentres and backhaul to face different 
competitive conditions Ofcom [Footnote 41]. 

 
20. We disagree with Ofcom [Footnote 33] that it is appropriate to divorce consideration of the 

retail market from the geographic analysis of wholesale markets. First, the distinction between 
retail and wholesale for this market is at best tenuous based solely on rights to purchase 
services on regulated terms for interconnection and not on the position of the purchaser in the 
value chain. Second, in practice Ofcom has not really separated the two as implicitly the 
analysis of geographic markets is focussed on small sites as discussed above. 

 
Retail geographic market definition 

21. We provide comments on the approach of retail market definition of low bandwidth TI services 
at Section 4.1. Our view is that the trend of one-way substitution to other services 
(broadband, EFM, AI etc) will likely be even faster in areas of high OCP reach such as 
WECLA which may justify separate consideration in the relevant SMP assessment. 

 
 

                                                           
2 This is also true of the Jigsaw survey. 
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Wholesale geographic market definition 
Alternative infrastructure supporting the provision of terminating segments 
22. Ofcom [5.85] suggests that a leased line connecting two specific points will not be 

substitutable „for a leased line connecting two different points‟. At one level this must be 
trivially true – a line between Plymouth and Liverpool where the customer has sites - will not 
be substitutable for a line between Exeter and Manchester where the customer does not have 
sites. However, it is not immediately obvious if the customer has sites at all places, whether 
lines are required between all pair wise combinations in which case alternative network 
solutions would indeed be substitutable (in Ofcom parlance used in TI Trunk -  there would be 
substitution based on indirect routing).  

 
23. Ofcom‟s approach [5.90] involves a number of different steps. The accuracy of the results are 

then dependent upon the accuracy of the input data and assumptions used in the analysis, 
namely: 

i. The accuracy and completeness of the locations to which OCPs would supply 
existing customers and connect new customers. 

ii. The locations of potential customers for a given geographic and product market. 
iii. The distance an OCP would be willing to connect a new customer to their existing 

infrastructure in the absence of regulated inputs 
 

24. The three factors here of relevant customers, their locations and willingness to serve – are 
pivotal to the assessment of service shares and we provide some detailed commentary on 
Ofcom‟s approach below. 

 
The Experian database 

25. First, we believe that the Experian dataset which Ofcom has used is not representative of the 
underlying population of end-users for business connectivity services. Ofcom accepts [ 5.95,  
5.147] that the Experian database may omit some sites where there is demand for leased 
lines and include sites which do not constitute even potential demand. Ofcom attempts to 
address the first of these issues, but does not address the second which we believe has 
distorted the analysis.  

 
26. Although it has not been possible to quantify, as BT does not have access to the Experian 

database, we expect the data will include a dis-proportionate number of retail sites, including 
charity shops, drinks and food outlets, garage forecourts and automotive services (e.g. car 
tyre fitters). The divergence between what Ofcom treats as the “representative customer” data 
and real demand will increase with increasing service value. At the higher end of bandwidth 
demand, we believe it is wholly inappropriate to use the 220,000 sites in the Experian data to 
represent the estimated 1-2,000 sites requiring MISBO services.  

 
27. Figure 1 illustrates this issue for the centre of Manchester, and shows the estimated sites of 

businesses with 250 employees (counted nationally). In this area of Manchester there are an 
estimated 1,500 such sites. In contrast, BT currently sells MISBO services to only [] sites in 
this area (not shown for confidentiality reasons). 
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Figure 1 
Sites with more than 250 employees in Manchester 

 
 
28.  Ofcom [5.95] notes that it may be possible that in some industries businesses employing 

fewer than 250 staff could demand leased lines. To attempt to address these excluded sites 
Ofcom considered some specific sites which are known not to be in the Experian dataset - 
MNO base station sites, MDF sites and data centres.  

 
29. The results included in the consultation document focus on the results for the WECLA. We 

agree that, in an area saturated with competitive networks, that a mobile base station is likely 
to be within reach of many networks (94% with 2 or more OCP networks according to Ofcom 
[Table 28]). However, what is also clear from the analysis presented in Figure 33, but not 
discussed, is that outside the WECLA there is also significantly higher network reach areas 
for MNO sites than for the “representative customer” dataset from Experian3.   

 
30. This means that although we agree with Ofcom‟s conclusion that the evidence suggests that 

“the competitive conditions at MNO sites in the WECLA are similar to those at business sites 
in the WECLA” [5.152] it is not true that the competitive conditions at MNO sites outside the 
WECLA area are similar to those at other business sites also outside the WECLA. It is evident 
even in the area of the map included in the consultation that OCP networks are significantly 
closer to MNO sites than the Experian business sites, indicating that competitive conditions 
for MNO sites cannot be estimated using the Experian database. Furthermore, it is likely that 
the MNO network reach analysis will be more representative of the network reach for all high-
demand business sites than the results from the Experian business site data. 

 
31. Although Ofcom does not publish non-WECLA coverage data for either MNO sites or MDF 

sites, it has included coverage data for the 192 datacentres locations identified. In WECLA, 
the coverage is similar to that observed for the Experian sites; however, looking at the UK as 
a whole, the results diverge significantly. Whereas 22% of Experian sites are within reach of 2 
or more OCPs, the corresponding figure for datacentres is 59%, rising to 89% when a more 
appropriate “build” distance of 1km is used. This highlights that the 220,000 sites in the 
Experian dataset are not representative of the higher-bandwidth customer demand and hence 

                                                           
3 In our response in Section 4.2 Wholesale markets we emphasise that the MNOs exercise countervailing 
purchasing power at time of contract negotiation to self-supply backhaul through wireless. 
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the WECLA definition, based on these sites, is not the appropriate geographic area for higher-
bandwidth services. 
 

32. Although MNO sites, MDF sites and datacentres are examples of sites not in the Experian 
dataset, there will be others, such as the example Ofcom uses (Hedge Fund). Given Ofcom 
have the locations of all sites which are served in each of the product markets identified, it 
would be possible to check how representative the Experian dataset is for each of the product 
markets. A large discrepancy between the distribution of actual sites and the Experian dataset 
will indicate that geographic markets based on the Experian data will not be applicable for that 
product market.  

 
Presence and build distance estimates 

33. As noted above, Ofcom has accepted that the OCP network data it has collected may 
underestimate the extent of several OCP networks, including that of Virgin Media which has 
the largest OCP footprint. It is somewhat surprising then that Ofcom continues to rely so 
heavily on this incomplete data.  

 
34. To illustrate the error caused by the use of street cabinet data, BT has plotted at Figure 2 the 

Virgin Media duct network serving a small industrial business park to the West of Heathrow, in 
an area where Ofcom has calculated there is not high network presence. This clearly shows 
that Virgin Media have installed a comprehensive duct network across the whole area, but 
has chosen to serve this area from only 2 cabinets. Although we do not know if these are the 
actual locations used in the Ofcom analysis, if so, it would result in a much reduced network 
coverage of this area as the duct extends about 500-600m from the cabinets.  
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Figure 2 
The Virgin Media network in postal sector SL3 0 showing ducts and flex points 

(200m coverage from cabinets shown in black; duct network in red) 
 

[] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
35. This example also illustrates the complexity of choosing an appropriate build distance. In this 

example, Virgin Media already have duct network to virtually all of the business units in this 
area. If Virgin Media wins new business in this area, it is likely that any new build would be a 
short “final drop” from their existing duct network, and would be reported as such to Ofcom‟s 
request of build distance request Ofcom [5.110]. This therefore explains the high frequency of 
short new-build distances reported, as this is unlikely to be the distance between customer 
site and the OCP‟s reported “flex points”. 

 
36. The choice of both the “200m build distance” and “OCP flex points” can each be justified in 

isolation; it is however the combination of these two assumptions that will likely lead to an 
underestimate of true competitive coverage. We there suggest that Ofcom either uses 200m 
and true OCP network locations or use the flex point data and a significantly longer distance 
which reflects the presence of existing duct infrastructure. 

 
37. Ofcom [5.98 Footnote 43] highlights the error that would be introduced by decreasing the 

build distance below 200m due to spatial accuracy of plotting businesses as points rather 
than building areas. This is likely to result in cases where a site appears to have no network 
within reach, while in reality it intersects the boundary of the business. We believe that even 
at 200m, some sites will be mischaracterised in this way. 

 
38. An example of such a site is the Trafford Centre in Manchester. This is a large shopping 

centre with a business park area in the postcode sector M17 8, one of the Manchester 
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postcode sectors not found to have high network reach. Close examination shows that the 
postcode locations (from Ordinance Survey) for all the retail outlets in the Trafford Centre are 
positioned in the centre of the centre, slightly over 200m from the perimeter road where we 
have evidence that there at least 2 OCP networks. Given the retail skew of the business sites 
chosen, it is un-surprising that this single location will dominate the overall result for this 
sector, accounting for an estimated 140 out of a total of 158 businesses. Similar distortions 
are likely to occur for other large sites such as Heathrow.  
 

39. As mentioned above, in 2008 Ofcom only found a small area in Leeds to have high network 
reach but in 2012 this expanded substantially as shown in Figure 3 below: 

Figure 3 
Comparison of 2008 and 2012 network reach in Leeds 

 

  

 
 

40. We suspect that this is only one of many such discrepancies which exist and which do not 
provide confidence that Ofcom has actually found the true competitive footprint in this market 
review either. 

 
Contiguity 
41. We believe that Ofcom‟s [5.116] imposition of a contiguity requirement is too strong a 

condition and which is unreasonably limiting the scope of deregulation particularly outside 
London. 

 
42. We are not entirely clear of the reason for contiguity but our understanding is as follows. The 

first point [5.117] is the requirement for connectivity between two specific locations and 
presence at both ends. The second point [5.118] is that presence by an OCP in a postal 
sector will not normally permit universal coverage in that sector unlike presence at an 
exchange for the provision of broadband services across LLU. The third point [5.119] relates 
to Ofcom‟s criteria which is an average presence of choice of at least two OCPs. The fourth 
step [5.120] is to check service shares held by BT. 
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43. It is not at all apparent why these comparatively uncontroversial points (with the possible 
exception of service shares) lead to a requirement for physical contiguity as a necessary 
condition for a single separate economic market defined on geographic grounds. From what 
we can understand, Ofcom is concerned in particular that under modified Greenfield site 
assumptions, a merchant market cannot be guaranteed and given that OCPs require 
presence at both ends of the circuit, it is possible that a large number of sites might not have 
sufficient competition at both ends by the same OCPs to make competition viable.  

 
44. That on average any one site has at least 2 OCPs might mask a large number having fewer 

than 2 OCPs and they may not be the same OCPs in the two postal sectors4. To take an 
extreme example with two postal sectors, if half of the businesses in each only had BT to 
serve them and half had (at least) 4 OCPs but they were different OCPs in the two sectors, 
Ofcom could not be confident that competition would be effective. By imposing a physical 
contiguity requirement which directly relates to infrastructure build by OCPs [5.117], Ofcom 
considers that this gives greater comfort to the findings based on service shares. 

 
45. Put another way, on the null hypothesis that competition is effective in two postal sectors, 

Ofcom wishes to minimise the risk of Type II errors (under the null hypothesis that the postal 
sector is competitive) by imposing a contiguity requirement. There are a number of points we 
wish to make here which are explored in more technical detail in the Report by Dotecon.  

 
46. The first point to make is that, as Ofcom itself acknowledges [5.118], the postal sector has no 

particular significance for an OCP – „the postcode sector boundary does not have any intrinsic 
economic significance for the provision of business connectivity‟. By the same token, we 
argue that incremental investment by the OCP is also not linked to postal sector and if an 
OCP has presence in (say) the middle of Manchester to connect sites with the middle of 
London, it will not regard the fact of non-physical contiguity as at all relevant. The issue is of 
logical contiguity whereby an OCP is able to connect all of its local access networks together. 

 
47. We suggest as a general result, it is more likely that Ofcom will under-estimate competition for 

higher bandwidths (particularly likely to include 1Gbit/s) whereas the assessment of where BT 
has SMP for low bandwidth (certainly much less than 1Gbit/s) will be unaffected. For very 
high bandwidth >> 1Gbit/s the Ofcom algorithms will likely be inapplicable. 

 
48. Ofcom [5.121] identifies BT‟s pricing policies of relevance. In our view it is a particularly 

unfortunate omission from Ofcom‟s analysis that there is no assessment of OCP pricing in the 
areas of high network reach. This would show that OCPs will treat all such areas as „on-net‟ 
and contiguity is not physical but logical. 

 
49. Our summary position on the impact of Ofcom’s methodology is set out in the Summary at 

paragraph 4 above, namely that we feel it is applying cumulative criteria which unreasonably 

impact on an assessment of SMP against BT. 
 

Results of the updated network reach analysis for the current review 
50. We are extremely surprised by the results of Ofcom‟s updated analysis as presented in Figure 

28 which appears to significantly understate our assessment of the extent of competitive 
infrastructure (maps of CP networks are contained at our Annex 1).  

 
 
 

                                                           
4 OF [5.140] discusses this hypothesis. 
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51. Our position is based on the following observations: 
 The comparative paucity of high network reach areas outside WECLA would appear to be 

potentially incompatible with evidence of many areas in most product markets where BT 
is (apparently) not facing competition yet has market share in the 30-40% region Ofcom 
[Figures 37, 40 and 49]. 

 Ofcom itself [7.111 Footnote 59] acknowledges that it has likely underestimated 
competitive footprint of OCPs. 

 We can readily identify postal sectors which, on more careful examination should be 
classified as competitive but have not been and these include areas in Manchester and to 
the west and south west of the current WECLA. 

 The methodology is not robust over time. For example in 2008, Ofcom identified a small 
area in the centre of Leeds as an area of high network reach whereas the same 
methodology in 2012 resulted in a considerably larger area being identified. We are not 
aware of any significant new network build in Leeds. Conversely, an area identified as 
being within CELA in 2008 no longer meets the criteria as an area of High Network Reach 
and so has not been included in WECLA.  

 
52. In this context we are disturbed that Ofcom separately acknowledges the following [7.111]: 

 
53. Firstly, we find it hard to reconcile the limited amount of OCP presence outside London with 

some of the findings of service shares given in Figures 37, 40 and 49. Even allowing for the 
possibility that some areas showing BT share below 40% may comprise a small number of 
circuits, the extent of differences appears to be significant.  

 
54. Second, we note that Ofcom has changed its views since the 2008 review in some places and 

we showed the example of Leeds above. 
 

55. Third, we believe that Ofcom have underestimated the impact of dark fibre operators and 
other intermediaries. Ofcom [4.20] states that they focus on wholesale providers rather than 
resellers such as IBM or CSC, and Ofcom [7.281] considers that the constraint imposed by 
self-supply based on the purchase of dark fibre to have been taken into account in the 
analysis (although not counted in the market shares).   

 
56. However, there are intermediaries that purchase dark fibre and compete in the wholesale 

market, such as AboveNet, and these provide an independent constraint on the wholesale 
market in addition to the dark fibre providers, such as GEO. The reasons why AboveNet has 
been excluded from the analysis has been redacted by Ofcom [A8.47]. and so makes it hard 
for us to comment any further. We provide insight into some of AboveNet‟s commercial 
activities at Annex 2. 
 

57. Ofcom [5.127] characterises the postcode sectors outside London as „sparely and disjointed 
across different areas‟. For the reasons given above in our comments on contiguity, we do not 
consider this is a fair characterisation and indeed for Ofcom only to consider deregulating half 
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of the potential postcode sectors is a material source of error. Elsewhere, Ofcom [5.143] 
notes that 22% of businesses satisfy the presence criteria yet WECLA accounts for just over 
4% of businesses [5.133].  

 
58. We therefore consider that Ofcom should define another set of metropolitan areas based on 

postal sectors outside WECLA which can be aggregated together as geographically 
(physically) distinct from WECLA, into an equivalent termed RUKMA (Rest Of UK 
Metropolitan Areas) and where the SMP analysis would follow that of WECLA5. 

 
59. Regarding WECLA, considering the errors margins inherent in the network reach analysis we 

believe that Ofcom has relied too heavily on the numeric output that it has derived from this 
exercise. Specifically, it is clear that an area surrounding Slough has significant competitor 
presence and that these network operators are also present across London. The reason why 
Slough has not been included in the current definition of the WECLA appears to be a single 
postcode sector having a network reach of less than 2 OCPs. Yet this sector has numerous 
OCP networks running through it, and extensive Virgin Media coverage. 

 
60.  Even if a corrected network reach analysis using true network presence and true customer 

demand still showed limited network reach (and we do not believe this is likely to be the 
case), we believe the intense network competition observed in Slough is more than sufficient 
to justify the bridging of this single sector and to include Slough within WECLA. 
 

61. We also believe that other sectors on the fringes should be examined in more depth in 
combination with the service share results (as was done in the previous market review). This 
could result in  some new sectors included where true competitive conditions warrant it, and 
others excluded if the network reach has over estimated competitive conditions. Potential 
examples include UB10 9; UB4 8; UB4 9; TW14 0; TW14 9; TW14 8; TW15 3; TW15 2; SL9 
8. 

 
62. We believe that Ofcom [5.136 and Table 26] likely understate the coverage by each OCP of 

business sites (and certainly on a value basis) if instead of using flex points and a 200m rule, 
Ofcom looked at network duct reach and a 50m dig rule (Table 24) as OCPs will likely pre-
build infrastructure. In fact, it is strongly arguable that 50m is too low as about 25% of 
examples are above this level even with a regulated input available from BT.  

 
63. We do not see how Ofcom [5.152] can reasonably come to the conclusion that competitive 

conditions for MNO sites are similar to business sites when it is self-evident from Figure 33 
that the relevant geographic boundary is very much larger. This is particularly so if Ofcom 
[7.111] accepts that it has understated the Virgin Media network and which is a strong 
competitor for MNO backhaul. We discuss the issue of the MNO backhaul services 
elsewhere. 

 
64. We agree with Ofcom [5.156] that within WECLA LLU backhaul is competitive but again 

would like to stress that competition for backhaul is extensive outside WECLA. We are unable 

                                                           
5 As we do not agree with physical contiguity but rather logical contiguity, we consider that these areas could 
simply be added to those of WECLA. However an alternative would be to identify them as distinct from WECLA 
as for example was done in the geographic markets for WBA services. We believe that the services deregulated 
in WECLA would apply also to these areas. In our response to the SMP assessment in Section 4.4 we identify a 
number of candidate areas which include but are not limited to the areas of competitive presence already 
identified by Ofcom. 
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to find in the Consultation Document any substantive analysis of the provision of either MNO 
or LLU backhaul outside WECLA6.  

 
65. We provide comments on Data centres in general at Section 4.7. 

 
Overview of BT pricing policies across the markets for terminating segments 

66. We broadly concur with Ofcom‟s [5.166] conclusions that BT‟s pricing is not informative to the 
identification of geographic markets. 

 
Overview of service shares across the markets for terminating segments 

67. We provide detailed commentary on the service shares by product market in Section 4.4 
having made our general position clear on the inadequacy of the metric that Ofcom has 
chosen and acute difficulties of data collection and interpretation for the industry 

 
68. We strongly concur with Ofcom‟s [5.175] point about bidding markets and believe that this 

issue extends way beyond consideration of just any postal sector but is material across the 
industry and much of the UK. We discuss this matter in the SMP assessment. Ofcom 
[Footnote 73] refers to just one academic paper on this subject which we feel is somewhat 
dismissive toward what is a key facet of this marketplace. We refer to the Dotecon Report on 
this matter. 

 

                                                           
6 In a separate section, Ofcom [4.293] only refers to competitive conditions in WECLA. However there are many 
exchanges outside WECLA where BT is not dominant in the provision of broadband and for example Virgin 
Media not only self-supplies its own backhaul but we understand also supplies backhaul to third parties from BT 
exchanges.  
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Section 4.4 – Economic Review of the Market Power Assessment 
 
Summary 

1. Our views on the general criteria used by Ofcom [7.12-7.60] are as follows: 

 We acknowledge that Ofcom has to address the criteria that are set out by the 
Commission but feel that given the acute difficulties in measuring market shares, Ofcom 
should have given greater weight to other criteria including barriers to entry and 
countervailing buyer power. Additionally, Ofcom should have assessed whether 
alternative market definitions would have given the same result and that all sources of 
price constraint are fully taken into account. 

 Whilst discussed separately by Ofcom, in practice, three criteria - control of infrastructure, 
economies of scale and scope and barriers to entry and expansion - overlap to a 
considerable degree1. Ofcom‟s assessment of these criteria appears to be based 
primarily on qualitative and conceptual arguments and presents little evidence, and in our 
view appears to overestimate the barriers to competition presented by these criteria. All of 
these factors indirectly or directly relate to the underlying trade-offs between site value 
and customer density and we feel that Ofcom is likely to understate actual and potential 
competition for sites at higher values/bandwidths. We discuss this in more detail in our 
response to the Geographic market boundary. 

 Profitability is used by Ofcom in a judgemental fashion with a degree of asymmetry such 
that BT services with high profitability are regarded as supportive of BT having market 
power (in conjunction with other factors) but low profitability may be disregarded as an 
indicator of absence of market power. In the case of low profitability for legacy TI 
services, Ofcom argues this supports an SMP finding as entry is deterred. Aside from 
conceptual aspects of interpretation, we have considerable reservations on the use of 
adjusted ROCE values, particularly for legacy products as both the adjustments and the 
overhead attributions exaggerate economic profitability. 

 In general Ofcom gives too little weight to countervailing buyer power which is very strong 
in this marketplace if due account is given to the distribution of businesses by value and 
the position of CPs purchasing wholesale products where alternative technologies are 
feasible such as for mobile backhaul.  

 Our main conclusion is that the only criterion which has a substantive role to play in 
Ofcom‟s market power assessment is historic estimates of service shares. We have 
material concerns on a range of issues including: Ofcom‟s choice of metric; the circuit 
count methodology; and Ofcom‟s interpretation of CP data. We consider that all of these 
are unreasonably exaggerating BT‟s market presence. This is particularly the case for 
small volume sub-national product markets such as MISBO and where errors of 
estimation are likely to be very substantial but also for AISBO services both in and out of 
WECLA. 

  

                                                 
1 Indeed Ofcom [5.38, 5.39 and Footnotes 29 and 30] actually link all three factors of CP presence, barriers to 
entry and economies of scale and scope at the stage of geographic market definition. 
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2. Our key conclusions on the assessments for the specific product markets are as follows: 

 For TI services in general, we consider that these are in a clear market of one-way 
substitution mostly (but not entirely) to broadband and AI services, and Ofcom is not 
recognising this in the SMP assessments of both wholesale and retail TI services. 

 Specifically, we consider that all wholesale services including Trunk TI should be 
deregulated in WECLA certainly above 2Mb/s.  

 We do not feel that Ofcom is able to justify its finding that BT has SMP for AI services in 
WECLA and most certainly for 1Gbit/s services. End-users purchase bundles of services 
and the value of the site is usually considerably greater than just inter-site connectivity. 

 For MISBO services we have concerns that Ofcom‟s definition of the focal product is not 
well defined at the technical level and that service shares are hugely uncertain. We 
particularly believe that Ofcom has failed to identify significant competitors to BT outside 
WECLA and that these services are fully competitive throughout the UK irrespective of 
precise market definition. 

 Ofcom has not recognised the extent of competition for both LLU and MNO backhaul 
outside WECLA. We disagree with Ofcom‟s economic assessment of these services 
where we consider that there is strong countervailing buyer power and for well over half 
of the MNO footprint of base stations, there are real alternatives of fixed infrastructure as 
well as self-provide from wireless solutions. 

 On the specific issue of data centres, we believe that Ofcom has not identified the precise 
scope of these centres which unquestionably are competitive and form the basis of 
network nodes. We consider that these can be identified and deregulated with no undue 
regulatory burden. 

 By definition, these Data Centres are „carrier-neutral‟ and therefore have competitive 
multiple CP infrastructure. BT believes that these sites are in effect core nodes and so 
circuits connecting them to CP‟s core network should be excluded when looking at market 
shares for MISBO services.  

 

SMP assessment in the relevant wholesale markets 
General assessment of SMP criteria in the relevant wholesale markets 

Market shares and market share trends 

3. Ofcom [7.14] notes established case law that changes in market shares are indicative of a 
strengthening or lessening of market power but are not decisive. In this context, we are 
concerned that the underlying product market boundaries for example between TI and AI are 
by no means clearly delineated. This implies that shares within these markets – and 
particularly for all the TI services – are not at all robust. There are in any case acute 
difficulties of estimating a meaningful metric for the focal product which applies to all of these 
product markets and which we address below. In the case of TI Trunk, we believe that the 
shares are inherently misplaced as a measure of market power given the way in which Ofcom 
has determined market boundaries. 

4. Ofcom [7.16-7.17] quotes the EC SMP Guidelines in support of the choice of termination 
points as the relevant metric of the focal product. Ofcom suggests that the alternatives of 
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volumes of leased lines and revenues were – contrary to Commission expectations – more 
difficult to assess than termination points. 

5. Ofcom [7.17] addresses a potential criticism of the use of termination points on the grounds 
that there are different types of service and so aggregation is difficult, but this problem is 
overcome (in effect) by recourse to the product boundary delineations. As discussed in our 
response in Section 4.1, these delineations are mainly defined by interface (although not in 
the case of MISBO) which we do not think are justified. We do not accept that Ofcom has 
satisfactorily dealt with this issue. 

6. We have a number of observations at this stage regarding the robustness of Ofcom‟s market 
share estimates.  

7. First, there are major and substantive issues associated with the calibration of termination 
points even if it was the most appropriate metric, as we have set out at length in Section 4.5. 
At the very minimum, we feel that an SMP finding based on termination points should have 
been strongly corroborated by at least equivalent indicative information on alternative indices 
of market share. If the OCPs were not able to present even revenue data split between the 
focal product of leased lines and (for example) VPNs, this seriously begs the question as to 
the interpretation of the termination point information in addition. 

8. Second, we do not agree that Ofcom can take comfort from arguing that issues of 
aggregation are dealt with from its treatment of the product markets. There are serious and 
substantial question marks over the appropriateness of bandwidth breaks for example for AI 
services that treats a 10Mbit/s service as equivalent to a 1Gbit/s service in terms of openness 
to competition in WECLA and other metropolitan areas. 

9. Third, given the reliance on market shares, we consider that Ofcom should have assessed 
the robustness to different metrics of service and how this might change according to the 
geographic unit.  

10. We consider that Ofcom should not have taken the range of 40-50% in shares as a 
presumption of market power shares given limitations in its methodology and poor 
information2. A finding of market power using shares should have been supported 
unequivocally by a wide range of other indicators. Indeed, this is established case law. 

11. Take for example the balance of judgement between market shares vis-à-vis prospective 
market developments in MISBO - Ofcom [7.285]. Even though Ofcom accepts that the high 
value of MISBO services and the lesser significance of a requirement for pre-existing network 
encourages competition on a forward-looking basis, it does not feel comfortable to rely on its 
own judgement of prospective competitive market conditions because, in their view, the fact 
that these market conditions have not led to lower market shares since 2007/08 is suggestive 
of SMP.   

12. We noted in Annex 2 in our response that Ofcom has conceded that it has understated a 
number of CP networks and we believe these are especially prevalent for MISBO services 
and that Ofcom‟s share estimates outside WECLA are substantially overstated for BT. There 
is a strong merchant market for connectivity access services as Ofcom has observed in its 
own analysis. 

13. Likely data errors have an even more significant impact in markets with overall small volumes, 
so that even comparatively small omissions might have significant effects on market shares 

                                                 
2 See detailed discuss on this at Annex 2 - competition in business connectivity markets. 
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especially where volumes are changing drastically over time, either declining or growing 
strongly. This trends are particularly likely to affect medium, high and very high TISBO 
markets, and even more so the MISBO market, given it is less established and growing 
strongly. As a consequence, in the smaller volume markets Ofcom should place a lot less 
emphasis on historic market shares.   

Profitability 

14. The problems of using profitability as an indicator of market power are well known and to 
some extent acknowledged by Ofcom such as common cost recovery, prior regulation etc. 
What we feel is not taken into account sufficiently is that the TI services are coming rapidly to 
the end of their lifecycle, some of the volumes in the markets are now very small and any 
numbers are highly questionable particularly when assets are significantly written off. By the 
same token, values for the AI and MI services are also problematic as Ofcom acknowledges.  

Control of infrastructure not easily duplicated 

15. Ofcom [7.28] argues that „that OCPs do not have the incentive to duplicate BT‟s 
infrastructure‟. If that were the case it begs the question as to why so many CPs have indeed 
done just that to serve businesses throughout most of the UK. We provide evidence on the 
reach of OCP networks at Annex 1. Virgin Media claims to be able to reach 85% of 
businesses and their network is ideally placed to serve some of the smaller and medium sized 
customers of lesser interest to the those OCPs whom are focused on multi-nationals for 
example.  

16. In general throughout this document, we consider that Ofcom‟s statistics on the number of 
businesses served by CPs is a very poor representation of the value of business served for 
reasons set out in our response to the Geographic market analysis. Ofcom essentially 
provides a misleading picture of the underlying extent of competition in the UK. 

17. Ofcom [7.29] characterises the decision by CPs to extend their networks on a customer-by-
customer basis and the apparent disadvantage of CPs relative to BT in this regard. This is no 
more than the economics of customer density which is evidenced by Ofcom‟s own analysis 
that a considerable proportion of businesses are within reach of at least 2 OCPs – and this 
analysis is an under-estimate on Ofcom‟s [7.111] own admission that the networks of several 
OCPs has been under recorded. 

18. We reject all assertions made by Ofcom [7.30] on other supposed advantages to BT which 
either do not apply at all in our view, or are likely de minimus and for none of these does 
Ofcom identify any quantitative benefit. 

19. The provision of AI services in WECLA, as all other services in WECLA - is constrained by the 
presence of many CPs and threat of market entry and expansion. Some of the AI services, in 
particular services at 1Gbit, have a comparatively high value, so that the competitive 
constraints for services at this bandwidth are likely to be even higher. End-users purchase 
more than just site connectivity from their suppliers in any case.  

20. MISBO services in the UK is a rapidly growing market but in absolute terms, it is still in its 
infancy. All of the characteristics of this marketplace suggest that BT has a significantly lower 
cost advantage, and that barriers to entry are more than outweighed by the high expected 
revenues.   

21. In summary we believe that a more differentiated and consistent assessment of the factors of 
control of infrastructure, barriers to entry and expansion; and economies of scale and scope 
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for AISBO in WECLA and for MISBO in the UK - would support a finding of no SMP in both 
markets.  

22. Speed of service. To the extent that CPs have their own networks there is no reason 
whatsoever that new customers will be served faster by BT. To the extent that the CP relies 
on BT for access then this point is not independent of a prior designation of SMP and so is 
otiose in the assessment in any case. 

23. Reliance on third parties. The supposed drawbacks which Ofcom lists are demonstrably 
shown to be irrelevant from the compelling case of a third party merchant market for all the 
product markets analysed in Ofcom‟s Section 5. 

24. Network security. The underlying issue here is of network management including tracing 
faults and as such is not likely to be material in this marketplace as network operators will in 
any case develop systems of fault reporting. It is not necessarily the case that these are only 
a function of active rather than passive equipment. 

25. Cost of sales and tendering. In our view, Ofcom‟s arguments are akin to those made on 
speed of service. Cost of sales may be of relevance to the smaller customers outside the 
main metropolitan areas but in this context it is readily apparent that Virgin Media is actively 
targeting these customers often with considerable success and has a network well designed 
for supply of these customers. There are many other CPs also targeting the lower end of the 
market as we show at Annex 2. 

26. Resilience. We suggest that advantages to BT are not at all material. There are not so many 
instances of somebody accidently digging through a duct or cable as to cause difficulties in 
this marketplace. CPs and BT have systems in place to ensure that equipment is backed up 
and resilience is offered to end-users which is not directly a function of the amount of network 
infrastructure. On the contrary, BT is disadvantaged against its competitor entrants in this 
regard with respect to legacy networks and modern networks with ring-type architectures are 
inherently resilient. We also disagree with Ofcom‟s view that reliance on third party networks 
increases the probability of technical limitations on a service due to interoperability issues. 
Again, this appears to be mere assertion; technical interoperability issues are rare in Ethernet. 
The majority of customers currently purchase Ethernet interfaces and connect solutions using 
layer 2 devices. If customers do not want to do this, then they will purchase OTU interfaces, 
which are available from BT (Openreach). If they want to route native client services optically 
in the BT (Openreach) domain. Openreach allow this currently on the interface options they 
offer for both OSA and OSEA.  

27. We also disagree with Ofcom‟s view that an end-to-end network means greater levels of 
control of network equipment. First, standard Ethernet is universal. Second, the use of OTU 
interfaces enables the customer to send management information through the service (as yet 
no customers have purchased these interfaces from BT Openreach). Third, using wholesale 
access inputs has little impact on the features offered by a retail service. This is the same for 
all CPs. 

28. In summary, we believe that Ofcom identifies a number of mainly irrelevant and 
unsubstantiated issues of no material benefit or dis benefit either way to BT or to OCPs.  
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Economies of scale and scope 

29. Ofcom‟s essential conclusion here [7.41] is that BT enjoys unrivalled scope benefits in its 
access network throughout the UK which arise as legacy benefits3. We have a number of 
points to make here.  

30. First, from the legacy angle, BT is also disadvantaged in that entrants can and do construct 
networks which take advantage of more efficient handling of traffic and do not face restrictions 
which are imposed on BT from having to supply legacy services across a multitude of 
networks.  

31. Second, regulation itself has undoubtedly given rise to dis-benefits to BT in both upstream 
and downstream markets where rivals have been free to utilise more efficient designs without 
any regulatory constraints on the nature of their offerings or the replicability of the interfaces 
they use4. Section 4.5 which discusses network topologies, demonstrates how OCPs are able 
to both „daisy chain‟ and to enjoy benefits of scope in ways which are not open to BT. End 
even if Ofcom were to lift SMP regulation on BT, it would be difficult for BT to replicate some 
of these economies in its own infrastructure, at least in the short time period of the forward 
look of a market review.  

32. Third, Ofcom does not appear to identify either of economies of scale or scope relevant to 
core or trunk conveyance but this does in fact play a role in the assessment of TI Trunk 
services. In that context, we refer to the report by SPC Network which does not give support 
to this argument.  

33. In summary, Ofcom provides no quantitative assessment of the alleged benefits of scope 
economies in access which may play a relevant role in a market power assessment and it is 
therefore another example of an alleged benefit like ubiquity which is purely judgemental. As 
such it flies in the face of the facts of widespread alternative access networks throughout 
most of the UK where businesses which purchase these services are located. 

Barriers to entry and expansion 

34. Ofcom [7.42-7.49] identifies a range of potential switching costs which might deter entry as 
they are in effect endogenous sunk costs. Ofcom [7.46] argues that this can be associated 
with service loss. In BT‟s experience, changeover of supplier does not usually involve loss of 
service as the customer dual operators both systems simultaneously before ceasing 
whomever loses the contract. This is an incidental issue. 

35. Regarding IT systems and processes and customer equipment, we agree that if a CP wishes 
to enter „with relatively limited network coverage‟ this might theoretically be an issue. In 
practice it is essentially irrelevant as our competitors have extensive network coverage as we 
show in our empirical evidence. Further, our competitors are typically part of large 
international organisations with as much capability as BT to set up effective IT systems and 
processes. 

36. In summary we cannot agree that any of the particular issues Ofcom identifies here are 
material. 

                                                 
3 Ofcom [Footnote 33] notes that Virgin Media claims to be in reach of 85% of UK businesses but is unsure how 
this has been derived. We find it surprising that Ofcom has apparently not bothered to establish the facts of this 
matter. In practice we are aware of Virgin Media being a strong competitor for example for local authorities as 
well as other business bids. 
4 BT‟s assertions in this regard are not to be regarded as any form of admission that BT accepts that Ofcom is 
correct in the assertions that it has made elsewhere that Undertakings EOI applies to non-SMP services.  
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Countervailing buyer power 

37. We completely disagree with Ofcom‟s [7.52] assertion that there is an absence of 
countervailing buyer power in the relevant wholesale markets. That we may supply our own 
downstream divisions to a significant degree is not a sufficient condition to conclude that there 
is no countervailing buyer power that does not manifest upstream. 

38. Indeed it would be remarkable in this marketplace if that were the case. Wherever there is 
actual or potential competition in access, all businesses of any reasonable size will put out to 
tender their entire telecoms requirements. At Annex 2 we show the extent of competitive 
pressures by CPs large and small including but not limited to Virgin Media which is now 
actively marketing competitive services to public authorities and businesses. 

Prospects for competition 

39. We do not consider that an assessment of BT regulated prices [7.58] can form a suitable 
basis for an assessment of prospective competition. Beyond some passing comments on for 
example high bandwidth TISBO services we can find no clear conclusions either way in this 
section.  

Summary position on criteria other than market shares 
40. Our assessment of the way in which Ofcom has analysed the criteria other than shares is 

summarised at Table 1 and discussed below. 

41. Profitability. Whilst we accept that in general Ofcom does not give this much weight, we do 
consider that it is used judgementally and to a degree selectively. So a high level of 
profitability (adjusted from that reported by BT) is evidence of presence of market power but a 
low value is not similarly attributed some weight indicating absence of market power. 

42. Our understanding of the role of profitability is as follows: 

 Low bandwidth TI. High profits but measure affected by regulation and common costs so 
only given some partial weight (amount unclear). 

 Medium bandwidth TI outside WECLA. Profitability has been negative or below the cost 
of capital but no weight put on measure. 

 Medium bandwidth TI inside WECLA. Profitability has been negative or below the cost of 
capital but no weight put on measure. 

 High bandwidth TI outside WECLA. Some weight put on measure as profitability has 
been rising and substantially above the cost of capital. Ofcom [7.131] is not clear on how 
many years/what additional margin of return are needed to qualify for being „persistently 
and significantly above the cost of capital‟5. 

 High bandwidth TI in WECLA. Although the return for these services cannot be separated 
from outside WECLA Ofcom gives it no weight as BT‟s service share has been declining. 

 Very high bandwidth TI. No assessment of profitability available. 
 Low bandwidth AI excluding WECLA. Profits close to cost of capital and declining but this 

is then argued reflects regulation rather than price competition. Ofcom [7.187] that „BT 

                                                 
5 In this context we would also like to point out that the return should be over the asset lifecycle relative to what 
the anticipated return would be at time of investment whereas Ofcom is comparing outturn numbers with current 
regulated cost of capital and which has fallen consistently since BT was privatised and regulated. In addition, BT 
has several concerns as to the adjustments that Ofcom has made to our reported profits which we consider are 
biased and unfair. Services using heavily depreciated assets also attract lower overhead costs from cost 
attribution methodology which further distorts profit figures. 
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has a times charged excessively for some services in this market‟. Even though the fall in 
profitability appears dramatic, Ofcom gives no weight to this indicator. 

 Low bandwidth AI in WECLA. Profitability is not separated out and again Ofcom gives no 
weight to this factor. 

 MISBO in the UK. No profitability data are available. 
 Retail leased lines. There is only a Return on Sales estimate which varies widely across 

services but Ofcom draws some inference from higher returns at less than the 2Mbit/s 
threshold where competition is believed to be less intense. 

43. In summary, profitability is given a judgemental role which can be used to support a finding of 
market power or disregarded according to the circumstances.  

44. Control of infrastructure. There is a consistent pattern here of high importance for low value 
services till it declines to nothing. This happens where CPs have demonstrably replicated 
BT‟s network and the market share of BT is such that no SMP is found. For Retail TI and 
MISBO outside WECLA additional issues of upstream remedies are cited. 

45. Economies of scale and scope. We understand that for the most part, Ofcom believes that 
scope economies are more relevant than scale but for Medium TI outside WECLA, Ofcom 
[7.98] seems to draw on all economies across all markets in their entirety. As a matter of 
principle, we feel that such sweeping assertions are simply not an adequate basis for a 
market power assessment. 

46. Barriers to entry and expansion. For TI services it is unclear to us quite how powerful Ofcom 
believes the barriers to be but certainly inside WECLA and/or for high bandwidth TI there are 
no benefits as the services are vanishing in any case6. Conversely, for low bandwidth AI 
services outside WECLA, there are judged to be significant benefits from endogenous 
switching costs. For MISBO outside WECLA the absence of an interconnection product is 
cited which also features as a problem for competition in the criterion of „control of 
infrastructure‟. We do not agree with this assertion. 

  

                                                 
6 The SPC Network Technical Report also notes that in the case of BT‟s SDH network, this was never 
constructed with the level of current traffic in mind and would not benefit from economies of scope in the way 
Ofcom characterises. 
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Table 1 
Source and weight given to criteria in market power assessment 

Service Profitability 
(Adjusted  

ROCE) 

Control of 
Infrastructure  

Economies of 
Scale and scope 

Barriers to 
entry and expansion 

Countervailing 
buyer power 

Prospects for 
competition 

Low bandwidth TI Partial weight Significant from 
ubiquity Some from scope Some – strength 

unclear 
None as MNOs will 

not switch 
Poor declining 

market 
Med bandwidth TI 
outside WECLA No weight Significant from 

ubiquity 
Significant from scale 

and scope 
Some – strength 

unclear 
None as market 

declining 
Poor declining 

market 
Med bandwidth TI 

inside WECLA No weight 
None - OCPs 
duplicated BT 

network 

Limited as market 
found to be 
competitive 

No benefit to BT Not assessed 
No new competition 

but market 
competitive 

High bandwidth TI 
outside WECLA 

Partial weight from 
high profits 

Limited as market 
in decline Some from scope Some – strength 

unclear 
None as few 

alternatives to BT 
Poor declining 

market 
High bandwidth TI 

inside WECLA 
No weight as share 

declining 
None- OCPs 

duplicated BT 
network 

Limited as market 
found to be 
competitive 

No benefit to BT 
forward looking 

Low concentration 
so no assessment 

No new competition 
but market 
competitive 

Very high 
bandwidth TI 

No weight as share 
declining Not significant No advantage No benefit to BT 

forward looking 
Low concentration 
so no assessment 

No new competition 
but market 
competitive 

Low bandwidth AI 
outside WECLA No weight Significant from 

ubiquity 
Significant from scale 

and scope 
Significant from sunk 

costs including 
switching 

Low - CPs 
continue to rely on 

BT 

Some from MNOs 
contracts but 
overall limited 

Low bandwidth AI 
inside WECLA No weight Significant from 

ubiquity Some from scope 
Significant from sunk 

costs including 
switching 

Low - CPs 
continue to rely on 

BT 

Reasonable but 
insufficient to make 

the market 
competitive 

MISBO outside 
WECLA Partial weight 

Significant from 
ubiquity and no 
interconnection 

Some from scope 
Significant from sunk 

costs and no 
interconnection 

Limited to trunk 
routes 

To increase but 
insufficient to make 

the market 
competitive 

MISBO inside 
WECLA No weight 

None - OCPs 
duplicated BT 

network 
No advantage 

None any benefits 
offset by high value of 

services 
Not relevant Very good 

Retail TI services Partial weight 
especially for lower 
bandwidth services 

Significant from 
limited upstream 

remedies and 
market declining 

Significant from scale 
and scope 

Significant from 
switching costs and 

market declining 
None as low value 

products 
Poor as market in 
long term decline 
and no new entry 
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The relationship between: Control of infrastructure; economies of scale and scope; and 
barriers to entry and expansion.  
47. Whilst the Commission Recommendation lists these as separate criteria, in fact it is apparent 

from Table 1 that they are not at all distinct in how they actually affect the market power 
assessments7. Whilst Ofcom cites somewhat different specific issues within these as 
discussed above such as speed of service or technical aspects of service delivery and 
switching costs, these are not at all material in our view. 

48. Rather these three criteria are to a very large extent one and the same criterion – they all 
follow the same pattern of relevance against the following underlying trade-offs: 

 Service value. Lower value raises the benefits to BT of ubiquity/economies of scope/sunk 
cost barriers to entry whereas for higher value services the benefits decline till they 
disappear. 

 Customer density. Higher density reduces the benefits of these and lower density 
augments them. 

 Market trends. The combination of growth and likelihood of switching to alternative 
technologies  

49. These three criteria have in fact essentially already been applied at the stage of the 
geographic boundary where Ofcom [5.38] has service shares as the second key factor 
alongside presence of number of suppliers. The latter explicitly encompasses barriers to entry 
and the ERG then links this to economies of scale and scope. The term „control of 
infrastructure‟ is more a legal phraseology which adds little in practice to the other two terms. 
The terms are therefore inextricably linked to shares and the variation in shares to indicate 
corresponding variation in implied market power. 

50. The remaining criteria are also linked to shares as discussed below. 

51. Countervailing buyer power. This is largely driven by market concentration which in turn is 
driven by market share estimates. 

52. Prospects. Largely driven by market growth and current state of competition with latter driven 
by market shares. 

53. Overall, our view is that service shares play the pivotal role (along with CP presence) and 
other factors play moderating role at any point in time but only cease to be relevant when 
BT‟s share has fallen below the SMP threshold of 40% and/or the market ceases to exist. 

54. In this market review we have major concerns about Ofcom‟s metric and estimation 
methodology and so while we can appreciate the need to factor in other criteria, in practice 
they are all subordinate to a very unsatisfactory assessment of underlying market power. 

SMP assessment of each relevant wholesale market 
55. We provide some specific observations below on the wholesale markets. Where services are 

outside WECLA or for the UK this excludes Hull. For TI services, we do not consider that the 
criteria are at all helpful in what is a rapidly declining market (to the extent it can be 
considered to be a separate economic market). High market shares under such 
circumstances say little about market power. 

                                                 
7 As also the ERG accepts - Ofcom [5.39 Footnote 30]. 
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56. As discussed above, CPs will not likely invest to supply TDM services and the only real issue 
is the speed of migration of the various services themselves. For the same reasons the issue 
of bandwidth breaks is not helpful as there is no obvious way of assessing competitive price 
levels absent Ofcom‟s own regulation. 

57. The comments below therefore for TI services are restricted to specific points. 

Low bandwidth TI services in the UK 
58. Sub 2Mbit/s services are legacy services that are nearing the end of their life. BT has already 

announced the closure of the DPCN in 2018 and its intention for no new supply. Sub 2Mbit/s 
and 2Mbit/s services are at different stages of their life cycle and while Ofcom currently 
includes them in the same market the remedies should be different. Specifically, as with the 
retail sub-2Mbit/s services there should be no requirement for new supply. 

Medium bandwidth TI services excluding WECLA 
59. We do not consider that any confidence can be placed on Ofcom‟s [Table 51] estimate of the 

very high market share of 74% given the rapid change in the market and miscounting of 
circuits in 2007. 

Medium bandwidth TI services in WECLA 
60. We agree with Ofcom‟s conclusion of no SMP. 

High bandwidth TI services excluding WECLA 
61. We find it difficult to accept Ofcom‟s [Table 56] market share estimate and would like to point 

out that there are now of the order of only 100 external circuits in this category which hardly 
qualifies as an economic market. We are strongly of the view that these services should now 
be fully deregulated. 

High bandwidth TI services in WECLA 
62. We agree with Ofcom‟s conclusion of extensive alternative infrastructure providers and that 

BT does not have SMP. 

Very high bandwidth services in the UK 
63. We agree with Ofcom‟s assessment of no SMP and consider this should extend to all very 

high bandwidths not limited to 622Mb/s. We believe that Very high bandwidth should extend 
to Trunk services by changing the definition of trunk from „all bandwidths‟ to „all bandwidths 
below 622M‟. 

Wholesale low bandwidth AI services outside WECLA 

Market shares and market share trends 
64. In setting a firm boundary between WECLA and non-WECLA (Hull aside), Ofcom have 

aggregated these geographies which hides the real nature of the AI (and indeed, MI) markets 
in the UK. Significant geographic areas of competition exist in regional metropolitan centres 
and other markets e.g. those established by multi-tenant, carrier neutral Data Centres or by 
sites such as universities which are fully competitive.  

65. As set out at Section 4.5, BT considers that Ofcom has made various circuit count errors in its 
assessment of market shares. These are more critical in relation to the AISBO market in 
WECLA as they will affect the SMP finding itself but the problems as such apply equally to 
this market.   

66. Ofcom [7.215] notes (in relation to the AISBO market in the WECLA) and explains in Annex 8 
that circuits used to connect nodes to each other do not counts towards a CP‟s market share. 
Ofcom [7.216] explains that BT had to resubmit its circuit dataset with a revised classification 
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for the end-types leading to a reduction in BT‟s market share in WECLA. It is not clear to us 
whether Ofcom has done the same exercise outside WECLA and if not the reasons why.  

67. In relation to market trends, Ofcom [7.182] estimates that BT‟s share was 69% in the 2008 
market review and has only fallen to 67% in 2011. While this estimate may be close to the 
actual national average it masks significant variations in geographic areas and across the 
bandwidths8. 

68. In particular, we believe that our share of the wholesale AI market at 1Gbps is significantly 
below SMP levels in the principal metro areas of Birmingham, Leeds, Newcastle, Liverpool, 
Manchester and Bristol, and marginal in Reading, Aberdeen, Edinburgh and Glasgow. Ofcom 
have given a false picture by simply defining WECLA on the one hand and the rest of the 
country without distinction; we discuss this at Section 4.3 in our response to Ofcom‟s Section 
5 (Geographic market definition). 

69. Furthermore, we disagree with Ofcom‟s assertion [7.184] that BT is supplying 50% more new 
services than Virgin Media (BT‟s biggest competitor in this market) which supports the 
inference that we will continue to have a market share well above 50%. Given the acute 
difficulties of interpretation of Ofcom‟s information requests and other market intelligence, and 
noting that Ofcom [7.111] specifically acknowledges it has understated the network coverage 
of Virgin Media, we do not think this is proven. 

Profitability 
70. We note that Ofcom places no weight on the ROCE of services and we wish to emphasise 

that the issue of price control is a distinct matter. 

Control of infrastructure not easily duplicated 
Economies of scale and scope 
Barriers to entry and expansion 

71. We agree with Ofcom that taken broadly, these factors taken together confer some limited 
competitive advantage to BT for these services without agreeing to the precise reasoning 
which Ofcom provides and which we discuss above in the generic discussion of the market 
power criteria. 

72. However, we consider that Ofcom needs to acknowledge that 1Gbit/s services have a higher 
retail value than lower bandwidth Ethernet services. Consequently, Ofcom [7.226] should 
apply the same analysis it uses in relation to high value, high bandwidth services to these 
services. These factors do not give BT a significant competitive advantage, as the retail 
revenues that can be earned mean that OCPs are more likely to be willing to make the 
necessary investments to provide new customers with 1Gbit/s services.  

Countervailing buyer power 
73. Our comments are the same as for low bandwidth TI services namely that purchasers can 

exert buyer power based on knowledge of alternatives and this is high in this marketplace. 

Prospects for competition 
74. We consider there are good prospects for competition in most areas where businesses are 

present both in the RUKMA areas and other suburbs in particular which are covered by Virgin 
Media. 

  

                                                 
8 However we strongly caveat this statement given our concerns on the whole issue of circuit count identification 
and measurement for packet switching services. 
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Wholesale market for low bandwidth AI services in WECLA 

75. We consider we do not have SMP in this market for the reasons set out below. 

Market shares and market share trends 
76. As noted in our response to Question 5, BT considers Ofcom has generally placed too much 

emphasis on an inadequate metric and uncertain estimate of market share. This is particularly 
relevant in relation to this market, as BT‟s market shares is just above the 40% level, below 
which the Commission is unlikely to have concerns over market power. 

77. For AI services in general, we believe that Ofcom has not included sufficient competitor 
activity and Annex 2 details. Table 2 below reproduces the detailed analysis of CP network 
coverage and service coverage where we believe that there are significant gaps in Ofcom‟s 
assessment. 

Table 2 
Likely coverage of Network and Services 

(Examples - BT assessment) 

 
Footprint 

 Included Excluded/ 
Partly Included 

Sales 

Included 
 BT 

Virgin Media 
Verizon 

Geo 

Excluded/ 
Partly Included Some other CPs9 

EFM 
AboveNet 
FibreSpan 
Integrators 

 

78. Ofcom has estimated that BT has a market share of 45-50% in this market. We believe that 
our market share has been incorrectly augmented for a number of reasons set out below. 

79. Circuit counting. We set out in detail the issues associated with AI services in Section 4.5 and 
consider that this is particularly likely to be problematic  

80. Circuit routing. For the reasons set out at Section 4.5, Ofcom‟s methodology of circuit routing 
means that the BT share of WECLA circuits will be increased from notional routing and this 
will affect BT more than OCPs. This is in addition to the generic matter of routing discussed 
above. 

81. EFM. BT only uses EFM for VPN tails, and we identified these in the information returns and 
which Ofcom treats as outside the retail leased lines market. However, OCPs are likely using 
EFM as access tails for a 10M ethernet point to point leased line so Ofcom should count it in 
their retail leased line market.   

82. Dark fibre. We consider that Ofcom has failed to take account of the supply of services using 
dark fibre. Whilst this will likely have a greater proportionate effect on services in the MISBO 
market it will still have an impact in relation to 1Gbit/s services and so cannot be discounted in 
relation to AISBO both inside and outside WECLA. 

  

                                                 
9 The CPs most likely to fall into this category are those that have entered and built networks in the last two 
decades or so post duopoly removal which have more distributed aggregation networks such as daisy chaining. 
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Profitability 
83. BT supports Ofcom‟s view that there is no evidence of BT earning an excessive ROCE in this 

market. However, as noted in our response to question 5, BT considers that low levels of 
profitability should not be totally disregarded when assessing market power.   

Control of infrastructure not easily duplicated 
84. BT agrees with Ofcom‟s [7.255] view that any advantage which BT derives from the extent of 

its network in the WECLA is likely to be smaller than in other areas; however, we do not agree 
that the benefit it does derive is sufficient to indicate SMP even in conjunction with Ofcom‟s 
views on market shares and other indicators. For the reasons given above regarding key 
services omitted from OCPs, this is particularly the case in relation to 1Gbit/s services.   

85. First, Ofcom‟s assessment of this criterion in relation to AISBO differs from its assessment of 
the same criterion in relation to the medium and high bandwidth TISBO markets in the 
WECLA. Ofcom [7.111] considers that the amount of alternative network infrastructure in the 
WECLA is significantly greater than in other parts of the UK and as a general point we agree 
with that proposition. 

86. Ofcom does not make a similar statement in relation to low bandwidth AISBO services in the 
WECLA, although the same must be true – if OCPs have duplicated BT‟s network to supply 
high bandwidth TI services they must be present and have the technical capability of 
supplying any range of AI services.   

87. Of the other specific issues which Ofcom [7.30] attributes to network coverage, the only one 
which may have some relevance is cost of sales. Our position is that again it is misleading to 
look at just business connectivity services alone and that OCPs will likely wish to offer the 
entire range of telecoms services to end-users thus lowering any benefit to BT from being 
present across all services. It is difficult to see what unique service BT can offer end-users in 
this regard which would imply any material advantage for this cost item. In this context we 
draw attention to the unique position of Virgin Media which has a very extensive network that 
passes many businesses and will have the structure to benefit from low cost of sales to the 
lower end of the market. We provide specific examples of such sales in our assessment of 
market intelligence at Annex 2 in which we demonstrate that cost of sales are spread over 
many services not just inter-site connectivity. 

88. We also disagree with Ofcom [7.226] that OCPs will generally require ductwork to reach new 
customer sites. Ofcom [7.27] bases its conclusion partly on the fact that the data on ECCs 
shows that OCPs require network extensions more often than BT. However, this does not 
appear to be compatible with other information set out by Ofcom [11.114] on ECCs incurred 
for new EAD orders, which says “both the incidence and average value of ECCs incurred by 
BT are slightly higher than for CPs”. This suggests that in fact BT does not benefit 
significantly from its network and again positively points to a finding of no SMP. 

Economies of scale and scope 
89. We agree that scale is unlikely to be a significant factor affecting market power, as most 

services are provided point-to-point and so economies of scope arise only to the extent that 
multiple services are provided to the same site.  

Barriers to entry and expansion 
90. We agree with Ofcom‟s finding that barriers to entry are unlikely to have a material impact on 

this market. However, we do not necessarily agree with Ofcom‟s conclusions on barriers to 
expansion. For the medium and high bandwidth TISBO markets in the WECLA, Ofcom 
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[7.116] cites the percentage of businesses with an OCPs that has network within 200m; the 
same statistic will apply in relation to the low bandwidth AISBO market in the WECLA.   

91. Given the high density of customers in this geographic market, any barriers to entry and 
expansion that do exist are unlikely to give a BT a material advantage in this market. Low 
bandwidth AISBO services, like all other services in the WECLA, are constrained by the threat 
of market entry and expansion, given the higher density of businesses with multiple tenants 
and more extensive OCP networks which are sufficiently ubiquitous such that any advantage 
derived by BT is relatively small.   

Countervailing buyer power 
92. We do not agree with Ofcom‟s [7.236] focus on the size of customer as the sole determining 

factor for this criterion i.e. a customer must be of sufficient size to be able to exert 
countervailing buyer power. As noted in our response to Question 5, there are other relevant 
factors, such as a customer‟s ability to self-supply and its knowledge of other sources of 
competitive supply. Small firms are well able to learn from all sorts of websites and trade 
associations for a wide range of telecom services. They will in any case likely source all their 
telecoms products from one provider including voice and internet access in addition.  

Prospects for competition 
93. Ofcom acknowledges [7.240] that the prospects for competition are strong today due to the 

expectation of strong demand growth and significant OCP network infrastructure. However, 
Ofcom [7.238] concludes that although the prospects for competition are “strong” they will not 
become effective over the course of the review period. This appears to us to be somewhat 
contradictory.   

94. Furthermore, Ofcom appears to base this conclusion on the fact that these factors were also 
present in the 2008 BCMR and yet BT has maintained its market share since that review. 
However, Ofcom has not acknowledged the important difference between the 2008 review 
and the current review, namely that in the 2008 review, that was only one (national) market.  

95. We consider that Ofcom has failed to take account of the specificities of the WECLA in its 
analysis here (as Ofcom has found this area to be appreciably different to the rest of the 
country) and instead appears to have taken a conservative approach. There are factors 
pointing to increasing competition over the period of the review (which Ofcom acknowledge 
are “strong” here), and then it should reach the conclusion that there is not SMP in this 
market.  

96. We disagree with Ofcom‟s [7.56] comment that CPs find it difficult to pass on ECCs payable 
to reach the customer‟s site through increased connection charges. This appears to be mere 
assertion without any evidence. Our view is that CPs often do pass on ECCs to their 
customers. Alternatively, they may not pass on any ECCs or even connection charges and 
may „subsidise‟ these costs in order to connection to the customer‟s site and then upsell 
additional services to the customer once they are „on net‟. This suggests the prospects for 
competition are good in this market, as CPs are willing to absorb upfront costs on the basis 
they will be able to secure a return on their investment. Ofcom appears to have made some 
strong generalisations about the commercial models adopted by CPs, without having carried 
out any research to support these statements. 

Overall Assessment  
97. We consider that once Ofcom has corrected for the errors identified above, our market share 

would be below 40%, which would be a strong indicator of no SMP just on Ofcom‟s metric. 
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Even if BT‟s market share remained above 40%, Ofcom should not place undue emphasis on 
market share and instead should consider this in the round, alongside other factors, such as a 
rapidly expanding market and low barriers to entry. We consider that an over-reliance by 
Ofcom on market shares has led it to incorrectly conclude that BT has SMP in this market.  
 
Wholesale market for MISBO outside WECLA 

Market shares and market share trends 
98. As a preliminary observation, we do not agree that MISBO services are geographically 

distinct in the way Ofcom has analysed them and they would be better characterised as falling 
in a national market. That said, we are of the clear view that if an alternative geographic 
market was adopted it should not alter the conclusion that BT does not have SMP in the 
provision of these services. 

99. We set out at Section 4.5 our concerns on the methodology and approach to estimating the 
relevant service metric for these services. Section 4.6 also examines some issues which are 
specific to the provision of services which Ofcom classifies as MSBO. In summary we do not 
believe that Ofcom‟s metric for MISBO is at all robust to alternative network topologies and 
can form the basis of a sound SMP assessment. 

100. We do not believe that the commercial conditions which dictate the competitiveness 
of a low bandwidth AI service, averaging only a few thousand pounds a year can be assumed 
for the MISBO market where solutions costing over £100k are not uncommon. The use of the 
Experian database and the dig-distance limit approach are particularly inappropriate and lead 
to the incorrect conclusion that BT has SMP in this market.  

101. BT has commissioned independent assessments of the market for Optical services 
from two market leading analysts, Ovum and Analysys Mason and their findings are 
appended to this response. 

102. In short, both Ovum and Analysys Mason have found that the market for lit services 
which are included in Ofcom‟s definition of MISBO - is more than matched by the supply of 
dark fibre in the value chain for retail services. There is considerable substitution by dark fibre 
into the MISBO market which is an effective constraint on retail prices for lit services. 
Furthermore the prospects for bandwidth growth in the dark fibre market are several times 
that of the lit Optical services over the period of the review.  

Profitability 
103. Ofcom [7.267] notes that the returns on MISBO services are impliedly above the level 

expected in a competitive market. However, Openreach price changes for the OSA products 
in late 2010/11 will have reduced margins in 2011/12 compared with the 2010/11 position, as 
the 2011/12 accounts will have the full year impact of such reductions.  

104. We agree with Ofcom [7.267] that no reliance should be placed on the reported 
ROCE for products within the “residual markets” section of BT‟s regulatory accounts. This 
means that little weight, if any, should be attached to the figures Ofcom derived from the 
2010/11 accounts. The residual markets within the Regulatory Financial Statements (RFS) 
are not subject to audit, and therefore not subject to the same internal review and testing as 
the regulated markets. For example, the published products within the RFS have their fully 
allocated costs audited, whereas a product or service in the residual markets would not. 
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105. The returns from the 2011/12 RFS now show lower return, more in line with BT‟s cost 
of capital confidential. As such, the overall profitability does not support Ofcom‟s proposed 
market power determination. 

Control of infrastructure 
106. We do not agree that control of our infrastructure gives it a competitive advantage 

that supports a finding of SMP. As Ofcom concluded in the 2008 BCMR: 

“the higher revenues that can be earned in the downstream markets mean that CPs will be 
more willing to sink the high fixed costs that are necessary to operate in this market.  This 
means that BT‟s control of infrastructure is less likely to mean that BT has SMP in this 
market” (paragraph 7.153).    

107. Again, Ofcom has not explained how this situation has changed, such that it would 
justify a finding of SMP – and we believe there have been no such changes.  

Economies of scale and scope 
108. We agree with Ofcom‟s finding that scale in this market will generate a competitive 

advantage. However, in the last BCMR, Ofcom concluded that “the very large amount of 
traffic that can be carried over a single high bandwidth AISBO service enables CPs to attain 
scale in this market and prevent other factors such as economies of scope from placing BT at 
a significant cost advantage” (paragraph 7.161, emphasis added). We consider that this 
statement still applies in this market, such that we do not benefit from any significant 
economies of scale or scope beyond that which our competitors can realise.   

Barriers to entry and expansion 
109. We consider that barriers to entry are low in this market, relative to the value of 

contract involved. Ofcom is well aware of over  hundred different providers of fibre-base 
infrastructure. These low barriers to entry, combined with the high revenues that can be 
earned in this market, are sufficient to overcome any market share finding that may suggest 
BT has SMP, especially in a fast growing market such as MISBO.  

110. We agree with the conclusion Ofcom reached in the last BCMR that “the very high 
revenues that can be earned in the downstream market mean that CPs are generally willing 
to sink the high fixed costs that are necessary to operate in this market” (paragraph 7.161). 
Ofcom has not explained what has changed in this market between 2008 and now that would 
justify finding SMP in this market. 

111. An example of the ease with which connectivity can be provided can be found in the 
rapid growth of third-party hosted computing in Data Centres outside the greater London area 
– many CPs are advertising their capability in such new sites as Newport (Next Gen Data 
Centres) and Manchester‟s Science Park. 

112. Furthermore, this is a growing market where demand is likely to grow significantly 
over the next few years, making it easier for new firms to enter this market and compete, and 
existing CPs to expand. 

113. We disagree that the purported lack of an interconnect product is a barrier to entry 
cited by Ofcom [7.288] into the very high bandwidth business connectivity market, as 
evidenced by the fact that no CPs have requested such a product.  

114. It is not clear from Ofcom‟s analysis what is meant by an “effective interconnection 
product” and indeed, the variable use of the terms “interconnection” and “interworking” 
suggests a degree of confusion in Ofcom‟s appreciation of WDM networks.  



REDACTED FOR PUBLICATION 

166 
Section 4.4 – Economic Review of the Market Power Assessment 

115. Ofcom [12.45] correctly recognises that Openreach has launched ONT variants of its 
OSA products, and that these products offer greater transparency of the optical performance 
of the end to end circuit. Interworking of these circuits to a customer‟s own optical equipment 
is entirely possible but this is not necessarily what is understood by the term 
“Interconnection”. Ofcom implies a meaning which suggests connecting two different vendors‟ 
equipment together at each end of an access transmission system. This is not possible today 
and unlikely to be realised, or even proposed, by vendors within the period of review10.   

Countervailing buyer power 
116. As set out above, we consider that there are comparatively low entry barriers in this 

market. This enables the big purchasers of these services to either self-provide or to credibly 
threaten to use an alternative supplier. For example, the banking sector in particular 
commonly uses a mixture of self-provide and dual CP supply to meet their substantial 
demands. 

117. Consequently, we consider that countervailing buyer power is especially high in this 
market (compared to other wholesale markets); multi-site, long-term contracts subject to 
competitive tendering etc are the norm. One example of such a customer is the JANET 
network which provides capacity between, and into, the UK‟s largest universities, teaching 
hospitals and research establishments. This network is substantially built on a wide variety of 
inputs employing dark fibre, lit-wavelengths and high-speed Ethernet circuits from a range of 
non-BT suppliers11. 

118. Ofcom [7.261] concedes that self-provision has been excluded from its analysis but 
states Ofcom [7.280-7.283] that it has been factored in through consideration of 
countervailing buyer power). However, the discussion around countervailing buyer power 
does not appear to address this and in our view lacks any credibility and as such does not 
support a finding of SMP. 

119. We stress also that even though it may be the case across all wholesale leased lines 
markets taken together that self-provision (whether or not using dark fibre sourced from third 
parties) forms a relatively small proportion of total market volumes, this is absolutely not the 
case for the MISBO market. 

120. The economics of buying MISBO services versus self-build are considerably more 
attractive in relative terms compared to similar comparisons for lower priced, lower bandwidth 
TISBO or AISBO. Therefore, alternative business models and value chains likely represent a 
very significant proportion of total MISBO volumes. 

121. Ofcom [7.281] suggest that the constraint, imposed by the availability of dark fibre on 
BT‟s high bandwidth services is limited; this is patently not the case. In a recent bid to serve a 
retail bank in the connection of a new provincial data Centre, BT was asked to provide a 
handful of 10G circuits in contrast to the provision of over 250 dark fibres from an OCP. Both 
Ovum and Analysys Mason confirm that the capacity of dark fibre sold into the UK is 

                                                 
10 Aside from the considerable practical problems, for equipment vendors, that would arise from developing this 
theoretical proposal, the operational and commercial benefits of an optical “half circuit” are highly doubtful. What 
is saved in terms of cost of terminating hardware in the CP‟s network node is more than outweighed by increased 
commissioning costs, monitoring and trouble resolution overheads, and outage due to software and firmware 
upgrade downtime, among other factors. The lack of Openreach-managed termination equipment would make 
reliable Operations Administration and Maintenance (OAM) difficult and render service level guarantees 
unsustainable. 
11 See the following link for a very recent announcement on this network - 
http://www.totaltele.com/view.aspx?ID=476109&G=1&C=4&page=1 

http://www.totaltele.com/view.aspx?ID=476109&G=1&C=4&page=1
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substantial and set to overtake in revenue sales of lit services. When the bandwidth of these 
highly utilised fibres is considered, the growth is several times that of the lit services market.    

Prospects for competition 
122. We note that Ofcom [7.57] considers that the prospects for competition are higher in 

high revenue markets. This is clearly the case in relation to the MISBO market. Whilst we 
agree with this, it should be noted that this is not determinative and other factors such as 
market share trends, market growth etc should also be taken into account.  

Wholesale MISBO market in the WECLA 

123. We agree with Ofcom‟s finding of no SMP in this market. However, as noted above, 
BT considers that this market should be national, rather than just limited to the WECLA. All of 
the above points made in relation to the UK market including the Hull and the WECLA apply 
equally to the WECLA market. 

SMP assessment in the relevant retail markets 
Market share and market share trends 

124. Ofcom [7.354] present data on the relevant market and concludes that BT‟s overall 
share by volume was 68% in 2011 - down 12% from the 2007 figure of 80%. We provide 
below in Table 3 data as at March 2012 which indicates that our overall volumes decreased 
by 15% compared with March 2011. This compares with an equivalent figure of 13% for the 
decline in our volumes between March 2010 and March 2011. 

Table 3 
Low bandwidth TI volumes 

Service Circuits March 2012 % change  
March 2011-12 

% from top 3 
customers+ 

Analogue [] -12% 27% 
Digital <2Mbit/s [] -15% 43% 
Digital ≥2Mbit/s [] -21% 48% 

Total [] -15%  
+ For <2Mbit/s corresponds to 64k service and for ≥2Mbit/s to the 2Mbit/s service 
 
125. This is consistent with our view that the rate of decline in the services concerned is 

likely to accelerate as users seek better value by migrating to alternatives such as business-
grade fast and super-fast broadband and Ethernet (including EFM). Indeed, we discuss the 
recent trends in demand for PPCs elsewhere in our response showing recent sharp falls for 
all bandwidths. 

126. Ofcom [7.362] recognises this rapid decline and also acknowledge the opportunity 
that existing TI users have to switch to Ethernet or broadband services. As we highlighted in 
our response to Question 1, our view is that Ofcom gives insufficient weight to the constraints 
posed by these alternatives on the legacy services when assessing power in the market 
concerned.  

127. Additionally whilst the remaining volumes appear reasonably large it is the case, as 
shown in Table 3, a small number of customers have a disproportionately large share of the 
circuit base, meaning that Ofcom is proposing to maintain ex-ante regulation for the benefit of 
a distinct minority of business connectivity users which hardly suggests an economic market. 
As these existing high volume legacy service customers migrate to newer alternatives we 
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reasonably foresee our remaining volumes declining in a very sharp and unpredictable 
manner. 

128. If Ofcom continues to rely on our share of the narrowly analysed market to support 
the imposition of SMP the logical conclusion is that we will remain subject to an SMP finding 
until the point at which our last remaining retail low bandwidth TI leased line is switched off. 
We suggest that the combination of a large absolute decline in volumes, clear evidence of 
switching and loss of BT share - all point to absence of SMP. 

Profitability 
129. Ofcom [7.372] cite our profitability data (particularly for our analogue and Kilostream 

services) in support of a finding of market power suggesting that we are not constrained to 
price at the competitive level. We discuss above the general problems of assessing 
profitability and would like to point out that the economic costs attributed to these services will 
reflect the use of near fully depreciated assets. 

Control of infrastructure not easily duplicated/Economies of scale and scope 
130. We consider that Ofcom‟s discussion on these points is not compatible with its 

conclusions. Ofcom [7.373-7.378] rightly acknowledges that regulated wholesale inputs (for 
digital services) exist and that OCPs have already made the investment necessary to 
effectively use PPCs. It is also re-stated by Ofcom [7.357] believes there is a chain of 
substitution between analogue and digital services and that regulatory interventions have 
improved the effectiveness of wholesale remedies12.  

131. Yet Ofcom [7.377] seem to place very little weight on these factors which is 
inexplicable especially given that in the Summary, Ofcom [1.23] states that they “propose to 
find that BT has addressed remaining concerns relating to the wholesale remedies upstream 
of this market , to the extent that other CPs should be able to replicate BT‟s digital retail 
services effectively”.  

132. In the presence of fit-for-purpose wholesale inputs and a chain of substitution 
between analogue and digital services we believe it is the obligation of the NRA to remove all 
retail ex-ante regulation.  

Barriers to entry and expansion 
133. Ofcom‟s [7.379] observations on the costs and implications of switching are self-

evident and wholly generic so are not peculiar to the services concerned here. Both the new 
supplier and the user will derive benefits from switching which must be set against any cost of 
change. Furthermore the Commission takes the view in paragraph 12 of its Recommendation 
on relevant product and service markets within the electronic communications sector that: 

“Even when a market is characterised by high barriers to entry, other structural factors in that 
market may mean that the market tends towards an effectively competitive outcome within the 
relevant time horizon. Market dynamics may for instance be caused by technological 
developments, or by the convergence of products and markets which may give rise to 
competitive constraints being exercised between operators active in distinct product markets.” 

134. In this context our firm view is that Ofcom must take a wider view of the constraining 
effect of alternatives such as Ethernet (including EFM) and xDSL in the market. In reality it is 
unlikely that existing legacy service users will move to an alternative supplier of the same type 
of service making much of Ofcom‟s discussion here irrelevant. Rather, users will take the 
opportunity to move to alternatives which offer greater flexibility and value-for-money. This 

                                                 
12 We assume Ofcom here is just referring to analogue circuits and not all circuits including digital presentation 
when it states that OCPs can only compete with BT‟s retail service by buying another retail service from BT. 
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rational and proportionate approach to the treatment of this legacy market has been taken in 
France and Germany in the form of application of the three criteria test and led to prompt 
removal of SMP on the legacy providers of these services in those countries. 

Wholesale markets for TI Trunk segments 
135. Our general comments on the analysis of Section 7 are contained at our response to 

Question 5 and Section 4.8. We provide some additional specific observations on TI trunk 
here given the close linkages between the issues discussed above on market boundaries, 
market power and shares in particular. We also invited SPC Network to review this part of 
Section 7 and their observations are in their Economic Report. 

136. In essence, we do not consider that Ofcom has made a clear case that either the 
estimates of market shares are robust or that they are appropriate [7.443-7.446]. SPC 
Network argue strongly that in this case in particular, they are not indicative of BT being able 
to exercise market power independently of our competitors.  
 
Market share and market share trends 

137. On the matter of robustness, apart from the continued and worrying level of likely 
errors in computation of the regional trunk shares, there are other substantive concerns. First, 
as Ofcom [7.444] notes, there are several missing data and discrepancies. It is not possible 
for us to judge how serious these are but we assume they are significant enough for Ofcom to 
have felt obliged to note them. Second, there is the position of analogue circuits Ofcom 
[7.444]. Even if they only feed into the wholesale market share in a modest fashion, it remains 
the case that BT will be subject to double regulation with respect to these circuits being price 
capped at the network level as well as an implied wholesale level and this appears wrong in 
principle.  

138. A further factor which we wish to draw attention to is that the apparent BT wholesale 
service share for both national and regional trunk is in fact attributable to provision of circuits 
for the MNOs, for which there is no direct retail point-to-point service. We believe it is strongly 
arguable that these should not have been included for the market power assessment even if it 
is appropriate that they are regarded as part of the market review. 

139. Specifically, the provision of these circuits was undertaken on the basis of bids with 
very strong countervailing buyer power and real alternative suppliers including wireless 
solutions and self-supply. Taking a forward look these circuits will shortly be migrating to other 
technologies including Ethernet and it is strongly arguable that these trends by themselves 
negates their inclusion in an SMP assessment for this market; the circuits will have practically 
disappeared by the end of the review period in any case. 

140. The MNOs have concentrated their purchasing into just three organisations and able 
to exert considerable pressure on BT. The nature of these contracts means that BT has no 
ability forward looking in any case to misuse any alleged market power; we discuss this in 
Section 4.2. 

141. The circuits supplied to the MNOs take account of the specificity of these customers 
who have a smaller core of switch sites. Consequently they tend to be typically longer than 
most retail leased lines and therefore in Ofcom‟s model attributed trunk circuits. This is wholly 
artificial and says nothing about the extent of competition for other circuits. 
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Profitability 

142. As BT provides PPCs largely using legacy PDH and SDH equipment ROCE is a poor 
measure of profitability. Also the definition of trunk changed in 2009 and BT rebalanced 
charges between trunk and terminating segments. 

Control of infrastructure not easily duplicated 

143. We emphatically reject Ofcom‟s assertion [7.456] that a distinction can be made 
between regional and national trunk and core networks in the way Ofcom suggests. CPs will 
not draw any such distinction in their own networks which is purely one of Ofcom‟s construct 
and which clearly did not feature when the CPs (and indeed BT) built their networks in the first 
place.  

144. Ofcom [7.457] suggests that CPs „often build their networks in a piecemeal fashion‟. 
There is absolutely no difference between CPs and BT in this regard. That an OCP would be 
unlikely to reach BT‟s scale [7.458] says nothing about barriers to expansion. For the many 
reasons discussed above, we do not accept the relevance of the focus on Tier 1 nodes 
[7.459]. 

145. We consider that the assessment on aggregation - Ofcom [7.462] - is not apparently 
based on any evidence and as we and SPC Network have pointed out, capacity is undertaken 
on a total network basis not on particular routes which have a retail connotation Ofcom 
[7.462]. 

146. We are concerned to read that Ofcom [7.460] cites discussions with a CP on their 
proposal which we are unable to verify. We would however like to point out that the other 
concerns which CPs have raised do not have a strong basis in fact and the veracity of the 
claim by one CP that „they only needed to use BT to supply regional trunk segments‟ - cannot 
be attributed with any level of confidence. 

Economies of scale and scope 

147. We have made considerable comment on this issue above and refer to the SPC 
Economic and Technical Reports on this matter. Ofcom‟s distinctions between regional and 
national trunk and the distinction between them and „core network‟ are inappropriate and 
irrelevant. 

148. We agree with Ofcom [7.468] that there are economies of scope across many 
services. We would like to point out in the regard that CPs such as CW&W and COLT are 
active in many related markets and CW&W is now part of a much wider telecoms consortium. 

Barriers to entry and expansion 

149. There appears to be nothing substantively different in this section from previous ones 
including economies of scale and scope. Ofcom [7.472] that there is excess capacity and is 
this is confirmed from our own assessments (above). This is usually taken as a strong 
indicator of absence of ability to act independently of competitors. 
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150. We disagree with Ofcom [7.473] that declining demand will imply less willingness to 
incur switching costs and investment. On the contrary CPs are more likely to want to capture 
customers switching out of TI into AI services as this is precisely the best time to make the 
competitive offers to encourage the end-users to switch supplier. 

Countervailing buyer power 

151. For the reasons set out above, we do not subscribe to Ofcom‟s [7.477] distinction 
between regional and national trunk. If proper account is taken of CP presence at all nodes, it 
is apparent that we do face significant competitive threats for what Ofcom terms regional 
trunk. 

Prospects for competition 

152. If there is spare capacity in national trunk Ofcom [7.482] then by definition there must 
be spare capacity for regional trunk as CPs will make no such distinction in their networks. 

153. We again emphasise that CW&W believes that TI circuits will migrate to AI services 
over the next few years and this in itself will be a constraint on everyone in the market. 

Overall assessment of economic characteristics 

154. On a specific point, we wish to note that Ofcom [7.484] only identifies retail leased 
lines as the source of TI trunk segments when in fact a considerable portion of PPC trunk 
segments derive from mobile backhaul. 

The Three Criteria Test 

155. For the record we wish to emphasise that we disagree with Ofcom‟s assessment that 
the test is passed in relation to BT‟s retail services and for TI Trunk services. We note that 
Ofcom appears to be isolated in comparison with other key NRAs in both of these markets. 
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Section 4.5 – Circuit Termination Point Measurement and Market Shares 
 
Summary 

1. Ofcom‟s assessment of market power relies heavily on service shares. As we have discussed 
in Sections 4.1 and 4.2 in particular, these are derived from a sequential process to the very 
precise assessment of boundaries for retail product markets which were carried forward into 
the assessment of wholesale product markets, both of which were much too prescriptive in 
our view. In essence, Ofcom has derived very narrow economic markets which do not map at 
all well onto CP networks and it is our contention that this has resulted in systematic bias in 
the SMP assessments.  

 
2. We understand the way in which Ofcom eventually calculates services shares as follows. 

After defining narrow retail markets, Ofcom then defined precise boundaries for origination 
and trunk markets for each of the retail product markets. At this stage these product market 
boundaries took no account of geography and implicitly assumed a single national market for 
the purposes of assessing the product markets. 

 
3. This was then followed by an assessment of geographic markets which were assessed using 

the Experian dataset covering sites down to a relatively small size. However, the actual 
detailed assessment of the geographic boundary treated all sites as being of equal 
importance irrespective of size. The setting of these boundaries makes no reference to the 
retail product and implicitly assumes a uniform service to all sites1. Ofcom then defines the 
final wholesale markets by assuming each (implicitly national) wholesale product market is 
divided according to the (implicitly uniform product) geographic markets. 
 

4. Finally, Ofcom assess market power within these wholesale markets by giving primary 
importance to the assessment of shares of circuit volumes. The definition of the volume units 
(product „metric‟) follows the strict product definitions set out in the retail and wholesale 
market definitions. 
 

5. We believe this process results in compounding systemic errors which result directly from the 
sequential and mechanistic way in which the process of SMP assessment has been 
undertaken. Moreover, these errors give a systematic bias which will overstate BT‟s market 
share and has led to finding of market power where none exists. 
 

6. This section sets out a more detailed critique of the way these errors arise and compound, 
with each other. We show that many important OCP services do not fit to any service 
definition used by Ofcom and that many OCP service delivery solutions and OCP network 
topologies do not fit with any Ofcom definition of an upstream service. This means that it is 
inevitable that OCPs will not be able to accurately respond to Ofcom‟s information requests 
and that important price-constraining OCP services are missed from Ofcom assessment of 
market share. Conversely all BT service volumes are reliably counted. 
 

7. Moreover, we show that it is probable that these errors will increase with the increasing size 
of customer. As many OCPs naturally focus on larger customers, this will create further 
systematic bias. We also highlight a further example where the segmentation and the 
associated implied routing creates anomalous counting of circuits. The anomaly is particularly 
significant when coupled with the segmentation boundaries‟ overlap with the geographic 
markets. Volume and hence market share is disproportionately attributed to BT in the WELCA 

                                                           
1 Ofcom test whether there is a difference in market share for each product market but this does not affect the 
detailing of any geographic boundary. Ofcom does perform additional analysis for backhaul and data centres. 
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for circuits which have no plausible association with WECLA and this is in addition to volume 
and market share attributed to BT outside the WECLA for the same circuits. 

 
Introduction 

8. The role of service shares using counts of circuit termination points is of pivotal importance in 
Ofcom‟s analysis in this market review, largely determining the geographic market boundaries 
(along with competitor presence) and the principal factor of a finding of SMP.  

 
9. We have substantial concerns on how Ofcom is assessing this market from the analysis of 

retail markets and the issues of definition of the focal product through to measurement and 
interpretation of circuit counts at the SMP stage. 

 
10. The use of circuit termination points comes at the end of the overall process of assessing 

market power in the BCMR consultation document. Key aspects of this analysis include the 
following: 

 In assessing the retail market boundaries (Section 3), Ofcom uses a narrow definition 
of the focal product as being dedicated, uncontended, symmetric transmission 
capacity. This definition is calibrated using only BT products and is maintained and 
applied strictly throughout the analysis. While all BT products are, by definition, 
aligned to the definition there are many real commercialised OCP services which do 
not readily align with the definition. 

 In assessing wholesale market boundaries (Section 4 and Section 6), Ofcom has also 
applied a narrow classification of sites as either customer sites or CP aggregation 
nodes or CP trunk nodes. The definition of CP aggregation nodes and CP trunk 
nodes is calibrated using only BT‟s network structure and topology and many OCP 
network topologies do not align with the definition. 

 In assessing geographic market boundaries (Section 5), Ofcom has applied only a 
very broad classification of business sites (Experian database), regarding the 
properties 221,000 business sites of the largest employers in the UK as essentially 
homogeneous. While this covers BT‟s delivery of business services, this definition 
does not reflect the large number of OCPs targeting larger customers. The definition 
of geographic markets is then followed strictly in the rest of the analysis. 

 
11. In the two steps in defining the product market boundaries (retail and wholesale), the effect of 

Ofcom‟s approach is to include all of BT‟s services within the definitions but to leave many 
relevant OCP services either outside these strict definitions or to be ambiguous as to whether 
they are in or out. It is inevitable with this methodology that there will be serious errors in the 
assessment of market shares and given the explicit alignment of the market to BT‟s products, 
the errors will normally understate OCP volumes and therefore have a bias against BT. In the 
case of the TI trunk market, Ofcom has also overstated BT‟s volume from notional routing 
crossing boundaries. 

 
12. The Report by Dotecon sets out a clear case that Ofcom‟s network reach analysis which 

underpins geographic boundaries will likely not pick up areas where high bandwidth 
customers in particular are being competitively served from the nature of averaging across 
wide areas. 

13. This note addresses the specific issues of assessing market share by counting circuit 
termination point counts, as set out by Ofcom‟s [7.16] methodology, from the following 
perspectives: 

 The definition of the „focal product‟ and consistency with definitions of other products, 
notably VPNs. 
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 Issues in counting of customer site circuit termination points in determining retail and 
wholesale origination market shares when considering a single homogeneous service 

 Further issuing in counting customer circuit termination points arising when 
considering the practical reality of variety in the production chain, delivery of multiple 
services to a customer site, different network topology choices by CPs, and the 
scaling a services by the number of sites a particular business customer has. 

 Issues in counting network node circuit termination points in determining wholesale 
trunk market shares. 

 Further specific issues creating counting errors and bias in specific markets including 
Ofcom‟s treatment of OCP data and evidence of competitive activity which Ofcom 
does not appear to have taken into account. 

 General conclusions on errors and bias in the assessment of market share and 
market power. 

 
Definition of the focal product 

The focal product 
14. Ofcom [3.8] has used a definition of the nature of the services to be reviewed to underpin its 

assessment of the products which fall within the various relevant markets which is not defined 
in terms of general connectivity but as follows: 

2 
 

15. All the Ofcom discussion on market boundaries and market power essentially starts with this 
definition. However, this definition is simply given and it does not emerge from (nor is it 
justified by) any preceding discussion on the nature of customers‟ requirements at either the 
retail or wholesale level.  

 
16. We understand that Ofcom is wishing to conform to the scope of the review set out in the 

Commission Guidelines. We do not, however, agree that this definition clearly and correctly 
follow from the Commission Guidelines. There are consequences which follow directly and 
indirectly from this definition which lead to considerable difficulties in counting market volumes 
in order to assess market share, as undertaken by Ofcom [Section 7], as we set out below. 
 

17. The Commission Guidelines describe the scope of the services as follows: 
 

“Dedicated capacity or leased lines may be required by end-users to construct 
networks or link locations or be required by undertakings that in turn provide services 
to end-users. Therefore it is possible to define retail and wholesale markets that are 
broadly parallel. 

The key elements in the demand for and supply of dedicated connections are service 
guarantees, bandwidth, distance and the location or locations to be served. There 

                                                           
2 It is BT‟s understanding that the relevant services of the BCMR are generally directly at supplying 
communications within a single enterprise. BT is unclear whether „inter-company traffic‟ is simply a typographical 
error for „intra-company traffic‟ or in intended to cover scenarios sometimes referred to extranets. Either way, BT 
does not believe this ambiguity is material. 
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may also be qualitative characteristics because in some cases distinctions are still 
made between voice grade and data grade circuits.” 

18. In the Commission Guidelines, „dedicated capacity‟ is used as an alternative description to 
„leased lines‟ and used in the context of „construct networks or link locations or be required by 
undertakings that in turn provide services to end-users‟. BT does not interpret the Guidelines 
as obviously defining the market as only „leased lines‟ which in turn are exclusively defined as 
„dedicated symmetric transmission capacity‟. 

 
19. We further disagree that, in relation to transmission capacity used to deliver voice or data 

traffic, „dedicated‟ must imply „uncontended‟. With packet networks, there are a wide variety of 
services which might reasonably be called „leased‟ or „dedicated‟ but which might equally 
reasonably be called „uncontended‟. Indeed, whenever packet multiplexing or switching is 
used, even defining „uncontended‟ becomes problematic.  

 
20. Indeed, there is much in the Ofcom analysis which seems to BT to reflect an attempt by 

Ofcom to map characteristics of SDH services forward to packet services. With SDH, the 
technology forces explicit allocation of capacity where the definition of the capacity is clear 
and unambiguous and this also forces an explicit identification of point to point paths. 
However, this is not the case with packet switching. With packet switching the allocation of 
capacity is statistical at least at short timescales, and there is no need to explicitly identify 
point to point connectivity. 
 

21. As a specific illustration, it is possible to use Ofcom‟s table of characteristics (Consultation 
Document Table 5) with SDH based services in a clear and reasonably unambiguous way. 
However, when applied to services involving packet multiplexing/switching, the table of 
characteristics can be open to much wider interpretation, especially if the service involves a 
customer with more than two sites. 
 

22. BT disagrees with the way in which the already overly narrow definition of the relevant focal 
product is then tested and calibrated throughout the market boundary and market power 
assessments. Ofcom, essentially uses only BT products in this process and not OCP 
products. 
 

23. Ofcom also appears to give little or no consideration to the fact that the BT products – Retail 
TI leased lines, PPCs, EAD/EBD, etc – which it uses to calibrate their product definitions - 
have been the subject of regulation for more than a decade. Ofcom does not deal with the 
extent to which the characteristics of BT‟s products result from historic regulation or 
alternatively might result from a competitive marketplace3.  

 
24. This narrow definition becomes especially important in the assessment of market share as 

Ofcom implicitly presumes that OCP services will conform to its definitions which are based 
on BT‟s unique legacy position. However, this is clearly not the case. It is evident that as 
Ofcom accept at critical points [e g. 7.358, A8.14] the consequence is that  OCPs have had 
considerable, and genuine, difficulties in matching their actual services to customers with 
Ofcom‟s definitions of the products in the market. In the following sections, we describe in 
more detail how, in practice, these difficulties can lead to potential overstatement, in a variety 
of different ways, of BT‟s market share. 

                                                           
3 We believe that in a forward looking review, and when considering what regulation may be appropriate in 
markets which are rapidly evolving, it is more appropriate to assess how products may develop as a result of 
changing customer demand and technological changes rather than simply basing its assessment on a legacy 
environment. 
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25. The lack of clarity in the focal product is further complicated by the complexity of the 
production chain. Whilst the nature of BT‟s upstream inputs is clearly transparent, this is not 
the case for OCPs. Indeed, an OCP may not even have recorded directly any information 
about the upstream mechanisms they have used to support their particular product supplied 
at a particular customer site as Ofcom [A8.14] has discovered. 

 
26. At the same time there are also specialist suppliers of dark fibre, leased duct, and other 

similar services further upstream of Openreach‟s and BT Wholesale‟s products which Ofcom 
[7.280, Footnote 97, 7.281 and Footnote 98] has not been able to quantify. We note that 
Ofcom believes that a large number of large customers self-supply MISBO services based on 
dark fibre inputs but these have not been included these in the share calculations Ofcom 
[7.281 Footnote 98]. This, again, would appear to lead to a conclusions on market share that 
are biased against BT. 

 
VPNs and Multi-site service 
27. Ofcom interpret „leased line‟ and therefore the focal product to exclusively mean point to point 

service. Ofcom then carried out an explicit comparison with VPN service (3.75-3.86) to find 
these are essentially complementary services; VPNs often use lease lines as inputs (and 
those that do not use xDSL-based services as their input Ofcom finds to be not of equivalent 
„reliability, performance or security‟ (3.77)). 

 
28. BT fully agrees that VPNs are downstream of the wholesale markets of the BCMR. However, 

the combination of imprecise and contradictory definitions of VPNs with the very narrow 
definition of the focal products, leaves considerable ambiguity for OCPs in categorising their 
own products. 
 

29. Ofcom have given four explicit or implicit definitions on VPNs: 
(i) 2.26 including Figure 3. „… The organisation‟s data is transmitted typically using virtual 
paths across a core infrastructure shared with other services. Specific protocols are used 
to ensure the privacy of each user organisation‟s transmissions through the shared 
infrastructure. …‟. 
(ii) 3.78. „… involve the additional provision of a network management function. …‟. 
(iii) Annex 17 (Definitions). Virtual Private Network (VPN) – A technology allowing users 
to make inter-site connections over a public telecommunications network that is software 
partitioned to emulate the service offered by a physically distinct private network. 
(iv) Annex 18 (Information requests to CPs). “Virtual Private Network (VPN)”: a network 
used by a company or by several organisations to communicate securely and 
confidentially over a connection orientated platform. A VPN is provided over a shared 
infrastructure platform, which could be a single CP‟s network, multiple CP‟s networks or 
publicly available networks, such as the Internet. Communications protocols are used to 
make the network private and secured with cryptographic tunnelling protocols. 

 
30. All of these definitions have considerable, significant, and relevant difficulties. 

 Only a very small number of services offer „physically distinct private networks‟. 
This wording, intended or otherwise, clearly implies separate ducts, fibre, 
building, etc. Almost all services considered in the BCMR use shared, not 
„physically distinct‟ infrastructure. In our view this definition (iii) is incorrect and 
misleading. 

 The „additional provision of a network management function‟ in (ii) could include 
almost any random additional service and does not set out the critical features of 
the additional functionality which turns leased lines into a VPN. 
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 Notwithstanding their other difficulties, (i), (iii), and (iv) give a perfectly adequate 
definition of leased lines. With the exception of genuinely physically distinct 
services, all telecommunications services use shared infrastructure. Moreover, 
with any electronic leased line switching technology such as SDH, carrier 
Ethernet, or OTN, „specific protocols are used to ensure the privacy of each user 
organisation‟s transmissions‟ with the effect that leased lines are „software 
partitioned‟. 

 At a technical level, the „inter-LSE trunk‟ of Figure 2 is indistinguishable from the 
„VPN path‟ of Figure 3. There is no sustainable or meaningful difference between 
them. 

 „Cryptographic tunnelling protocols‟ are wholly irrelevant to the definition VPNs. 
All the most important VPN technologies other than those using Internet as an 
input, are generally secured with software partitioning and are not generally 
„secured with cryptographic tunnelling protocols‟. 

 „Connection oriented‟ is wholly irrelevant to the definition VPNs. It is neither 
necessary for the customer‟s switching technology (eg IP VPNs where the 
customer private IP is clearly connectionless) nor as a supporting infrastructure 
(eg the Internet which is clearly connectionless) nor even as a partitioning 
mechanism (eg VLANs which is ownership label, not a connection oriented label). 

 
31. Definition (iv) is especially important as this is the definition given to the OCPs in the 

information request and the one on which they were required to base their responses. These 
responses are the fundamental basis of Ofcom‟s calculation of market shares. Given this 
definition has two key factors which are wholly irrelevant to VPN definition but also is defining 
of leased lines as much as VPNs, an OCP, even with the most earnest and honest 
endeavours, would find it hard to categorise their services. 

 
32. This might not be a problem if actual, practical services are clear and distinct with the 

definitions only needed as an „aide memoire‟. However, this is not the case. OCPs have many 
services which are highly ambiguous as to whether they are a set of „leased lines‟ or a „VPN‟. 
 

33. A particularly significant illustration of this is the predominant case where a customer wants 
general interconnectivity between multiple sites. 
 

Issues in the counting of customer site circuit termination points 
 - simple homogeneous service 
34. In order to illustrate the specific issues of multi-site service before considering other practical 

factors, consider a retail customer with six sites and at each site there are many end users4. 
The customer has a general need to support traffic from any one end user at any site to any 
other end user at any other site (including the same site). In this example, there is significant 
traffic between every pairing of sites5.  
 

35. First, it is important to note the retail customer‟s fundamental requirement is for 
interconnectivity between their end users and not for one of more leased lines. The existence 
of lease line products is co-incidental to this customer‟s fundamental requirement. 
 

36. Second, we can expect that different OCPs may offer different product solutions to meet this 
fundamental multi-site requirement. This again reinforces that the leased lines need not be 

                                                           
4 „End users‟ could include software systems such as internal mail, file storage, and internal web servers. 
5 Differentiating „traditional interface‟ traffic such as circuit switched voice from „alternative interfaces‟ traffic such 
as email, file storage, and internal web traffic, is not significant to the point being made here which is about multi-
site service. For the sake of clarity, the example, simply discusses „traffic‟. 
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the focus retail product. Specifically, as the retail requirement is for full interconnectivity 
between the end users and may well be offered as a single packaged price. 
 

37. Third, we can examine the way an assessment of counts of circuit termination is affected by 
different but equivalent product solutions which OCPs may offer to meet exactly the same 
retail customer requirement. This is illustrated by considering a series of OCP product 
scenarios and considering how the metric of circuit termination points will assess each 
scenario. 
 

38. In order to examine these we consider a number of scenarios where a different homogeneous 
service is used in each scenario to provide the same requirement for the retail customer with 
six sites. Table 1 below summarised the characteristics of the homogeneous service 
assumed in each scenario. 

Table 1 
Scenarios of site connectivity 

 

Service 
Physical 
Interface 

Access link 
to site 

Contention 
between end 
to end paths 

Information 
for service 
provider to 
determine 

and forward 
to end site 

Scenario A 
One per path6 
per site 

One per path 
per site No contention Physical 

interface 

Scenario B 
One per path 
per site One per site No contention Physical 

interface 

Scenario C One per site One per site No contention 
Local logical 
label for far end 
site 

Scenario D One per site One per site Contention 
between paths 

Local logical 
label for far end 
site 

Scenario E One per site One per site Contention 
between paths 

End user 
address 

 
OCP Product Scenario A (possible with any technology) 
39. A „traditional‟ solution would involve a piece of customer premises equipment (CPE) at each 

site separate from a number of leased lines (each with a permanently and exclusively 
assigned bandwidth) which interconnect the CPE. This is shown in Figure 1 below. 

 

                                                           
6 Path is used here to describe the end to end connectivity between two end sites. Ofcom‟s definition of a leased 
line would be an uncontended path. However, this analysis explicitly recognises the possibility of contended 
paths. 
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Figure 1 
Scenario A: OCP Connectivity 

 
 

40. The end of each leased line is provided on a separate access and has a separate physical 
interface to the CPE. All the end users at each site are connected to the CPE at their site. 
Even with this „traditional‟ solution, it is not necessarily possible make equivalent counts for 
assessment of market shares: 

 Interconnecting six sites requires at least five leased lines. 
 There are 1296 different possible sets of a minimal five leased lines which are 

functionally equivalent7. 
 Efficiency and resilience can be added by the addition of more leased lines to the set 

purchased. Increasing the number of leased lines in the set may reduce costs of the 
set of leased lines if distance/location is a significant factor in the pricing on individual 
leased lines. The number of possible combinations increases dramatically as 
additional leased lines is considered, eg there are 3650 sets of six leased lines, 5715 
sets of seven leased lines, 6165 sets of eight leased lines, 4995 sets of nine leased 
lines, etc (see Table 2) to interconnect six nodes8. 

 The very special case for of full interconnection with 15 leased lines, has only one 
possible topology and this can often give considerable simplification to wider aspects 
of private networks and so can be a highly desirable solution. 

 If the leased lines themselves are optionally resilient, this optional resiliency is likely 
to be equivalent to the additional leased lines above. 

 The economic trade-off between using a smaller number or a larger number of leased 
lines can be highly unstable with a reasonable choice changing dramatically with only 
small changing in critical parameters such as traffic load and circuit pricing. 

 Taking the customer site circuit end points, in this scenario, the number of circuit 
ends could be anywhere in the range between 10 and 30. 

 

                                                           
7 The number of possible spanning trees for a network of n nodes is nn-2 (Cayley‟s formula). 
8 These are exact numbers, however, more generally, for reasonable numbers of nodes and links, the number of 
possible connected graphs of n nodes and l links is less than, but of the same order of, the magnitude as the 
combinatorial of n nodes and l links. It is less than this number as not all graphs in the combinatorial are 
interconnected.  
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41. In summary, even in the most „traditional‟ use of leased lines, counting circuit termination 
points is not a reliable count of equivalent volume. 

 
OCP Product Scenario B (possible with any technology) 
42. Here the OCP‟s product solution is still technically built around end to end leased lines, 

however, where there is more than one leased line delivered to a site. This is engineered on a 
single access to the site give considerable cost saving in the engineering of the access. The 
leased lines still have permanent and exclusive allocation of bandwidth including on the 
access links. The OCP provides a multiplexer at the customer site and each leased line is 
connected with a separate physical interface to the CPE at the site. This is shown in Figure 2. 

 
Figure 2 

Scenario B: OCP Connectivity 

 
 

43. The product is sold primarily on the basis on the access to the site and the end to end leased 
lines are readily reconfigured: 

 In principle, the count of retail circuit termination points remains the same as scenario 
A above as the service as seen at the interfaces is the same as scenario A. 

 However, the count may be dynamic and change significantly, even by time of day. 
 There may well now be ambiguity in the number of wholesale circuit termination 

points. To the OCP, the wholesale circuits may well be the single access circuit to 
each site and not the individual end to end circuits. 

 While the Ofcom assumption of the number of customer site wholesale circuit 
termination points is between 10 and 30, as before, the OCP would reasonably report 
the number as 6. 

 If the OCP had purchased the access ends as wholesale products then the supplier 
would certainly report only 6 customer site wholesale circuit termination points. 

 When Ofcom carries out reconciliation between upstream and downstream, Ofcom 
either will find a correct match with the incorrect retail figure of 6 or will not easily 
reconcile the wholesale figure of 6 with the retail figure (between 10 and 30). 

 
OCP Product Scenario C (possible with any technology) 
44. In this case, the scenario is the same as scenario B except the CPE is able to multiplex to 

individual leased lines on a single physical interface and the OCP access to the site is 
terminated, not on a multiplexer, but on a single physical interface. Each leased line is 
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logically identified on the single physical interface, eg as an SDH timeslot or as an Ethernet 
VLAN9. This is shown in Figure 3. 

 

Figure 3 
Scenario C: OCP Connectivity 

 
 

45. There is still a permanent and exclusive allocation of bandwidth to each leased line: 
 In this case there is no longer a separate physical interface to identify each leased 

line which forms a central part of Ofcom‟s definition of the leased line. 
 It is not clear that this scenario should be included in the retail market or whether an 

OCP would include such a scenario in their responses. 
 In this scenario, it is possible to interpret the only „leased lines‟ relevant to the market 

review as being the access tails. 
 Even if an OCP and Ofcom do include such a scenario in the retail market, it is not 

clear that the count of retail circuit termination points remains the same (between 10 
and 30). The OCP might well reasonably report the number of retail circuit termination 
points as 6. 

 
OCP Product Scenario D (possible only with packet technologies) 
46. In this scenario, the OCP uses packet technology with the single access tails with single 

physical interfaces as with scenario C. The OCP configures logical labels to implement a full 
mesh of connectivity as in Figure 4. However, bandwidth capacity is not explicitly allocated to 
each of the 15 logical end to end paths. 

 

                                                           
9 Also, note that it is possible, and used widely in practice, to mix technologies. For example, SDH access 
multiplexing can be used to carry Ethernet leased line services. Equally, Ethernet access multiplexing can be 
used to carry TI leased line service using circuit emulation, as is the case with BT‟s MEAS service to the MNOs. 
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Figure 4 
Scenario D: OCP Connectivity 

 
 

47.  It is efficient to construct the full set of logical end to end paths because the bandwidth from n 
nodes is not inefficiently distributed across ~½n2 links as bandwidth is not permanently and 
exclusively allocated to the links10: 

 This scenario is only possible with packet technology as it relies on the statistical 
multiplexing of traffic from all the logical paths. 

 In the past, this scenario was widely used with frame relay technology. However, with 
frame relay, this was not a predominant access multiplexing technology, and it was 
regulated as a „value added‟ service and had to use transparent upstream inputs, 
broadly equivalent requiring the use of Openreach inputs. 

 Carrier Ethernet technology again make this scenario a highly effective solution, 
however, in this case, the carrier Ethernet technology is also highly likely to be used 
as the access multiplexing technology. 

 Moreover, other OCPs will naturally use the carrier Ethernet access technology as 
part of the statistical multiplexing of the service – it would make no sense for them to 
create internal upstream and downstream divisions or to set up any sort of internal 
self-supply. 

 It is therefore unlikely, that there with be any clear demarcation in an OCP‟s network 
where the provision and management of logical paths can be separated from the 
upstream supply of access. 

 This scenario should be considered with particular care, as it is the current direction 
of the technology and CPs to „Ethernet services‟. 

 In this scenario, it is even more likely that an OCP will reasonably believe the 
provision and management of the logical path is downstream of Ofcom‟s definition of 
the retail market. Importantly, the bandwidth of the logical paths is clearly contended 
and therefore does not accord with Ofcom‟s definition of the relevant services. 
Moreover, the service readily accords with the definitions of a VPN offered by Ofcom. 

 Assuming there are clear access pipes which do have permanent and exclusively 
allocated bandwidth, the OCP may report these, thus counting and reporting 6 
wholesale customer site circuit termination points. 

                                                           
10 In cases with large numbers of nodes, full meshing is less likely as other factors such as label allocation may 
become „unscaleable‟, however, the level of meshing is still likely to be very much higher than would be the case 
with paths with a permanent and exclusive allocation of bandwidth. 
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 As is shown in more detail later, multiplexing with other services and some commonly 
deployed access network topologies mean that there may well be no permanently 
and exclusively allocated bandwidth at all, and the OCP may well count no relevant 
termination points at all. 

 This seems indeed to be the case as Ofcom [A8.14] notes. 
 

OCP Product Scenario E (possible only with true VPN technologies – see below) 
48. In this scenario, the OCP uses packet technology with the single access tails with single 

physical interfaces as with scenario C. In this case, however, the OCP is able to understand 
the addressing used by the retail customer‟s end users in order to work out which site a 
particular end user is located. Figure 5 provides the schematic. 

 
Figure 5 

Scenario E: OCP Connectivity 

 
 

49. In this scenario, there is no necessity to preconfigure any labels on the access interface to 
create logical interfaces to denote the paths to other sites. Critical to this scenario (and 
defining of it), is that the CP must full understand the customer‟s end user addressing 
scheme. In all the other scenarios, the CP needed to only be able to identify the customer 
sites and could normally use their own labelling scheme for the site independent to any used 
by the customer: 

 In this scenario, bandwidth is allocated on either an end user session based (eg a 
voice call) or by statistical multiplexing of packets (or, as is now most often the case, 
a combination of the two, eg with SIP session control for voice/video and priority 
packet queuing of all traffic). 

 There is normally no explicit creation of any preconfigured logical paths between 
sites. 

 This scenario describes what are commonly and unambiguously understood to be 
VPNs (unlike scenario D and possibly scenario C as well, where their categorisation 
is ambiguous). However, here the definition of the VPN depends solely on the use of 
the customer end user addressing by the CP. This contrasts dramatically with all of 
Ofcom‟s definitions of VPNs. 

 Assuming there are clear access pipes which do have permanent and exclusively 
allocated bandwidth, the OCP may report these, thus count and report 6 wholesale 
customer site circuit termination points. 
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 As is shown in more detail later, multiplexing with other services and some commonly 
deployed access network topologies - mean that there may well be no permanently 
and exclusively allocated bandwidth at all, and the OCP may well count no relevant 
termination points at all. 

 This seems indeed to be the case as Ofcom [A8.14] notes. 
 

50. By examining a range of realistic scenarios, we can see that, depending on the exact but 
equivalent details of an OCP‟s service, the number of reported customer site termination 
points can range from 30 to zero at both the retail and the wholesale level.  

 
51. We are of the clear view that with this range of genuine systemic ambiguity in the counting 

method used to calculate market shares, Ofcom cannot place great weight on the numbers 
calculated. 

 
52. Moreover, it is also clear to us that there is a systematic bias in the counting errors which will 

inflate the value of BT‟s market share. This systematic bias arises for three reasons: 
 Under existing regulation, BT must keep complete applicable records. 
 Under existing regulation, BT‟s services and network closely conform to Ofcom‟s 

definitions and counting methodology while other CPs engineer the services and 
networks with complete freedom. 

 Ofcom appear to have handled difficult scenarios by recording little or no market 
volume count for OCPs Ofcom [A8.14]. This is especially likely for services of the 
form of scenario D where the methodology of Ofcom will record nothing at either the 
retail or wholesale level in contrast to a well-defined and recorded upstream input in 
BT‟s case. 

 
Conclusions 
53. Even when considering a situations where there is a only a single homogeneous service, it is 

clear that, in the context of a business customer with more than two sites, a count of circuit 
termination points is ambiguous and even where it can be understood consistently, it cannot 
give a reliable measure of market volume: 

 The number of leased lines, and therefore the number of circuit termination points 
can vary dramatically depending on the exact set of leased lines a business chooses 
to interconnect their sites, and this can be very sensitive to parameters such as the 
traffic matrix and pricing details. 

 Multiplexed customer interfaces mean that there is not a direct correspondence 
between customer interfaces and leased line circuit ends. Any count of one cannot be 
used to infer the other. The extent to which this affects specific counts can be highly 
focussed on specific services and from specific CPs. 

 The use of packet technology can make it economic to greatly increase the number of 
dedicated paths between pair of customer sites, even to the point of full 
interconnection, however, these paths are likely to content for the same bandwidth. 

 Even though Ofcom gives several definitions of a VPN, none give a consistent way of 
deciding when a service to a customer site is a multiplex of several leased lines of a 
single aggregate pipe. This decision can cause dramatic difference in the count of 
circuit terminations points for each business site. 
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Issues arising from production chain, multiple service delivery, CP network 
topology, and service scaling 

The ICT value chain 
54. The above discussion assumed a reasonably a distinct homogeneous network service and 

did not consider the case where a customer has a range of telecoms services at different 
sites. It also did not consider whether even the totality of the telecoms services, was distinct, 
for example, from the provision of CPE. However, these more complex situations are 
frequently the normal case, especially for larger customers. 

 
55. There are a number of general factors which have a significant bearing on any attempt to 

assess both market presence and market shares in this marketplace. These largely arise from 
the heterogeneous and individual nature of both customers and products. This is in contrast 
to „classic‟ market analysis which assumes a reasonably uniform product whereby market 
shares can be readily calculated by counting the number of units sold by each player in the 
market. 

 
56. OCPs can and do offer a wide variety of products to customers which are very often highly 

customised, highly packaged, and with bespoke pricing (often through a bid tendering 
process). Individual products, as might be counted for market share calculations - are not 
easily identifiable. Further, there are many players in the value chains and Ofcom [2.12] 
characterises the value chain with examples as follows: 

 
 

57. Ofcom seems to acknowledge here that there are a wide variety of possible product chains 
where some stages in internal supply and some players are more integrated than others. 

 
58. However, this heterogeneity is not reflected into the more detailed analysis which results in 

market share calculations. Ofcom maintains a precise and homogeneous definition of the 
production chain, namely: 

 CPs only supply terminating and trunk segments of leased lines to and only to - 
 CPs who supply retail leased lines to retail customers or to - 
 CPs who supply VPN service to retail customers. 

 
59. Terminating and trunk segments are defined and must be the same dedicated bandwidth as 

the end to end retail leased line. 
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60. We see a number of important gaps between these precise definitions and the reality of the 
marketplace: 

 Upstream supply is often for a single „access tail‟ to a customer site and not for 
multiple terminating segments all to the same site. The Ofcom production chain does 
not take realistic account of multiplexing on access links. 

 The notion of an end to end retail leased line is difficult to identify with Ethernet (and 
other packet) services. 

 While Ofcom clearly define VPNs to be downstream of retail leased lines, Ofcom 
themselves acknowledge the widespread use of terminating segments (eg PPCs and 
EAD) as inputs directly to VPNs without any intermediate retail leased line Ofcom 
(7.356). 

 When packaged with other components, eg supply and operational management of 
CPE, is it often not possible to identify any specific retail network service. 

 
61. We therefore believe that Ofcom‟s analysis of „retail markets‟ is inadequate. As defined by 

Ofcom, the retail market is often only intermediate in the supply of services to business 
customers and therefore not a proper retail service. Moreover, it is not distinct and clearly 
identifiable; it is rather an outcome of Ofcom‟s product definition, as is evident from Ofcom‟s 
own exposition in Figure 1. 

 
62. We are also of the view that the analysis of these „retail markets‟ as set out by Ofcom, is not 

mandated by the Commission Guidelines. which are written in more general terms and even 
support analysis the parallel analysis of wholesale and retail markets11. 

 
Further issues of multiplexing and aggregation of multiple services 
63. Coupled with the complexity of the production chain, is the way that multiplexing and 

aggregation are used to provide downstream services across a single access pipe of different 
bandwidth and technical. 

 
64. This is especially important with packet services where every switch node automatically will 

multiplex traffic; indeed, traffic from individual services may not be easily identified and there 
may be a complex relationship between downstream services and upstream access services. 

 
65. The reality of these above points can be seen from a simple example of an OCP supplying 

service to a particular customer site. In this highly realistic example, the OCP is using an 
access fibre to the premises and is shown in Figure 6. 

 

                                                           
11 Our position is that the key focal issue is the provision of access tails alone. 



REDACTED FOR PUBLICATION 

187 
Section 4.5 – Circuit Termination Point Measurement and Market Shares 

Figure 6 
Schematic of an OCP serving a business customer 

 
 

66. The OCP has sold the following to the customer at this particular site: 
 A 20Mbit/s port to an IPVPN service with the 20Mbit/s policed by the IPVPN edge router 

in the OCP‟s node. This service is handed over to the customer on a dedicated 100Mbit/s 
Ethernet interface (the overall IPVPN service covers the other sites belonging to the 
customer as well as Internet access via a managed firewall, managed proxy server, and 
managed intrusion detection, etc). 

 The end of a 10 Mbit/s E-line (point to point) service. This is handed over to the customer 
as a VLAN on a 100 Mbit/e Ethernet interface. 

 The end of a 10 Mbit/s E-LAN (multipoint to multipoint) service. This is handed over to the 
customer as a set of VLANs on a 100 Mbit/s Ethernet interface. 

 The end of a 20 Mbit/s E-LAN (multipoint to multipoint) service. This is handed over to the 
customer as a set of VLANs on a 100 Mbit/s Ethernet interface. 

 The hub end of a 10 Mbit/s E-tree (point to multipoint) service. This is handed over to the 
customer as a dedicated 100 Mbit/s Ethernet interface. 

 A managed CPE to do circuit emulation of three 2Mbit/s circuits which replace three 
previous 2Mbit/s leased lines. (There are corresponding managed circuit emulation CPE 
at three other of the customers sites) 

 
67. In this example, none of these services were sold separately either from each other or to 

services at the customer‟s other sites.  
 

68. There are number of market definition and counting issues which are clearly illustrated by this 
example: 
(i) Of all the services offered to the customer by the OCP at this site, there is only a single 
10Mbit/ service (10MBit/s E-line) – which conforms to Ofcom‟s definition of a relevant service, 
that is, point to point. Question - 

o Is this the only relevant service to the market review? 



REDACTED FOR PUBLICATION 

188 
Section 4.5 – Circuit Termination Point Measurement and Market Shares 

(ii) Even this service is not defined by its interface as supposed by Ofcom‟s product market 
definitions. The interface has a bandwidth of 100Mbit/s, 10 times the bandwidth of the end to 
end service. Question - 

o Is the service a 10Mbit/s service or a 100Mbit/s service? 
 
(iii) The upstream input which corresponds to the BT upstream input (ie, EAD) is the 1Gbit/s 
access fibre which may well not be recorded as any part of the service and may be 
changed/upgraded for engineering reasons without any reference to any service. This is 100x 
the bandwidth of the end to end service and 10x the bandwidth of the service interface. 
Question - 

o Is there any relevant upstream service? 
 

(iv) The access fibre is carrying an aggregate multiplex of services some seeming in scope 
and some seeming out of scope services. Question - 

o Is there any relevant upstream service? And if there is, is its bandwidth, 
10Mbit/s, 100Mbit/s, 1Gbit/s, or 200Mbit/s (in the example, the policed maximum 
burst bit rate on the Ethernet switch), or 45Mbit/s (ie, 10Mbit/s + 10Mbit/s + 
10Mbit/s + 15Mbit/s), or around 25Mbit/s (in the example, the actual loading 
after packet statistical multiplexing)? 

 
(v) It is not all clear whether there is any TI service involved here. The service is a 
combination of an Ethernet service (not even point to point) and managed CPE to replace the 
three prior leased lines. However, in the example, the customer had explicitly specified three 
TI leased lines and this solution was the OCPs tendered response to that requirement. 

o Is there a relevant TI service? 
 

69. These are all genuine questions faced first by the OCP in responding to Ofcom‟s information 
request, and second by Ofcom in assessing market shares. What can safely be deduced is 
that there is considerable uncertainty: 
 in what are relevant services; 
 in the count of relevant services; 
 in the interface type and bandwidth defined markets into which services belong. 

 
Further issues resulting from access network technology and topology 
70. All of the above assumed that BT and the OCP use a broadly similar network structure and 

topology – an access fibre back to a centre node of an access catchment area. However, 
some CP have chosen not to use such a topology and instead have chosen to daisy chain 
equipment from one building to the next down a main street, or around a business park. 

 
71. Figure 7 provides a schematic of two network topologies. The left hand part of the diagram 

shows an example of a site as supplied by BT whereby there is a clear and separately 
identifiable access service (supplied by Openreach) which has separate physical interfaces. 
However, an OCP using daisy chaining, as illustrated in the right hand side, can supply 
exactly the same services but in this case there is no identifiable equivalent to the Openreach 
service at all. 
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Figure 7 
Comparison of BT and OCP network topologies 

 
 

72. The scenario on the right hand side is frequently used by some OCPs. Such a scenario gives 
a clear explanation of the difficulties faced by the OCPs in answering the information requests 
and as Ofcom [A8.14] noted. In this scenario, if all the services are statistically multiplexed 
packet services, Ofcom‟s counting methodology seems certain to record no relevant traffic at 
this site at all at either retail or wholesale levels. This creates a clear and systematic counting 
error working against BT. 

 
Further Issues from the Scaling of Services with the Number of Customer Sites 
73. The scenarios above illustrated a customer with six sites and then also demonstrated how the 

exact details on the OCPs network and services would create errors and bias in the counting 
of circuit termination points at the customer‟s sites. 

 
74. However, customers vary greatly in size, and in particular in their number of sites. There are a 

number of parameters which can be very important to the choice a business customer makes 
in selecting telecoms services which depend on the number of sites. The following are some 
of the basic scaling for a business private network covering n business sites: 

 The minimum number of links for interconnectivity  n 
 The number of links for full interconnectivity  n2 
 The traffic per fully interconnected link  1/n 
 The number of minimal topologies  en 

 The number of total topologies   
 

75. Table 2 below sets how the number of topologies scales for relatively small number of nodes. 
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Table 2 
Topology scaling by nodes 

Nodes 
Links 

2 3 4 5 6 7 

1 1 0 0 0 0 0 
2  3 0 0 0 0 
3  1 16 0 0 0 
4   15 125 0 0 
5   6 222 1296 0 
6   1 215 3650 16807 
7    120 5715 68190 
8    45 6165 156555 
9    10 4995 258125 

10    1 2997 331506 
11     1365 343161 
12     455 290754 
13     105 202755 
14     15 116175 
15     1 54257 
16      20348 
17      5985 
18      1330 
19      210 
20      21 
21      1 
22       

 
 

76. A number of points about the scaling of private networks can be drawn from this table: 
 The dramatic growth in the number of possible spanning trees is clear even with 

small numbers of nodes rising rapidly to impossibly large numbers. 
 The growth the total number of possible topologies rises even more rapidly. 
 Even when practical constraints such as the inter site traffic matrix along with pricing 

factors such as, per site pricing, per end to end path pricing, together when 
packaging discounts are taken into account - the choice of the number of end to end 
paths and which site pairs they join is highly complex and subject to very large 
practical uncertainty12. 

 
77. It would therefore seem inevitable that the probability and scale of counting errors increases 

with the size of the customer. This is significant as OCPs have a strong motivation to target 
larger customers and so it should be expected that a greater proportion of OCPs traffic is 
made up from larger customers than is the case for BT. This again creates a systemic and 
systematic bias against BT. 

 
78. Table 3 below combines some of these scaling issues with the practical issues associated 

with multi-service delivery to a customer site and OCP topologies which have no identifiable 
access link at all. 

 

                                                           
12 With the special case of full interconnection where there is only one possible topology and this can often give 
considerable simplification to wider aspects of private networks and so can be a highly desired solution. 
However, this solution does not scale as the number of links is proportional to the square of the number of links. 
This is one of the fundamental scaling problems to telecommunications. 
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Table 3 
Impact of scaling and multi-site delivery 
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1 
2 1 1 1 2 2 2 2 2 2 2 0-2 2 0-2 
3 2 3 2-3 6 6 6 3-6 3-6 3 0 0-3 0 0-3 
4 3 6 ~5 ~10 ~10 ~10 4-10 4-10 4 0 0-4 0 0-4 
5 4 10 ~8 ~16 ~16 ~16 5-16 5-16 5 0 0-5 0 0-5 
6 5 15 ~12 ~24 ~24 ~24 6-24 6-24 6 0 0-6 0 0-6 
8 7 28 ~16 ~32 ~32 ~32 8-32 8-32 8 0 0-8 0 0-8 
10 9 45 ~20 ~40 ~40 ~40 10-40 10-40 10 0 0-10 0 0-10 
20 19 190 ~40 ~80 ~80 ~80 20-80 20-80 20 0 0-20 0 0-20 

50 49 1225 ~100 ~200 ~200 ~200 50-
200 

50-
200 50 0 0-50 0 0-50 

100 99 4950 ~200 ~400 ~400 ~400 100-
400 

100-
400 100 0 0-100 0 0-100 

200 199 20k ~400 ~800 ~800 ~800 200-
800 

200-
800 200 0 0-200 0 0-200 

500 499 125k ~1000 ~2000 ~2000 ~2000 500-
2000 

500-
2000 500 0 0-500 0 0-500 

1000 999 500k ~2000 ~4000 ~4000 ~4000 1000-
4000 

1000-
4000 1000 0 0-

1000 0 0-
1000 

 
79. The table shows that the range in plausible answers to circuits counts and especially at the 

wholesale SBO level - increases not just with the size of the customer, but also as we move 
between the scenarios. 

 
80. While there are some issues associated with counting of TI retail leased lines and TISBO 

circuits, these problems increase in particular in scenario D with packet technology and which 
seems a likely service type for many OCP services, and is especially problematic. 

 
Issues regarding counting of network node circuit termination points 
81. The foregoing discussion considered counting errors and systematic bias in the counting of 

circuit termination points at customer sites. In this section, we consider errors and bias in the 
counting of circuit termination points at network nodes. 

 
Network node termination end counts depend on exact selection of retail leased lines 
82. The issue of circuit counting is material here as CPs will likely provide equivalent services 

using a quite different set of circuits to those offered by BT. This also has an impact on the 
likely assessment as to what constitutes a „trunk‟ service as shown below in Figure 8. 

 
83. Ofcom‟s segmentation in its wholesale market boundary analysis – assess, backhaul, trunk – 

when coupled with some of the counting issues already noted in the scenarios above, - has 
the potential to create further counting errors, especially for trunk segments.  
 

84. With a multi-site service, it was noted that there could be a wide variety of sets of point to 
point connections between the multiple sites which could all be equivalent, depending on the 
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level of switching/transit the customer carries out at their customer sites. For example, there 
were 1296 possible selections of five leased lines to connect six nodes. 

 
85. As well as the wide differences in the number of end to circuits in the equivalent offers at the 

retail level as discussed in above, this difference is now amplified as there may be big 
differences in the number of these circuits which use, for example, a „trunk‟ segment 
(however defined). Exactly equivalent services at the retail level, may have very large 
difference in the numbers of „trunk segments‟.  

Figure 8 
Alternative counts of trunk segments 

 

86. The points of segmentation between whatever is deemed to be access, backhaul, and trunk 
will differ greatly from CP to CP and will be endogenous to their network architecture. Access 
segment, backhaul segment, and trunk segments are directly related to the way a network 
structure aggregates and switches traffic which is highly sensitive to detailed node and link 
costs and the technology mix chosen by a CP. In practice, Ofcom has based its definition 
solely with reference to BT‟s network structure and as discussed below, is strongly 
constrained by BT‟s historic investment whereas other CPs are likely to have radically 
different network structures. 

 
Classification of very large sites including data centres 
87. Some very important customer sites including sites to which MISBO services are delivered 

and data centres are not clearly identifiable as either a customer node or a CP node. Under 
the Commission‟s Guidelines, this is, correctly, of little importance. However, under the Ofcom 
segmentation, wholesale services to data centres are completely redefined, depending on 
whether the data centre is deemed to be a customer site or a network node. 

 
88. Given some datacentres are run by CPs (eg Verizon, AT&T, and MNOs for their internal use) 

it is not clear that all OCPs data centres are consistently considered by Ofcom. 
 

Network node termination end counts when coupled with geographic markets 
89. Ofcom [7.219] states that their circuit counting is consistent with the method they used in their 

2007/8 review. We had understood that in that review all non-customer ends were excluded 
from the service share calculation, as were data centre locations13. We are not entirely clear 
as to why Ofcom has chosen to double the end-point count by counting a network end for 

                                                           
13 2008 January Consultation Document A7.11 and December 2008 Statement A6.11 fourth bullet. 
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every customer end, even imputing fictitious network ends where circuits have been reported 
as customer site to customer site. It is not self-evident to us that this assists in ensuring a fair 
assessment of market presence or market shares noting that different CPs have widely 
differing network topologies and service offerings. 

 
90. For a national market, this double counting of customer ends would not alter any market 

share calculation, but it does have an effect on the service share calculation for sub- national 
areas. This can be split into two main effects: 

 Ofcom has defined WECLA based on the location of OCP networks (presence to 
customers). If an OCP wishes to serve customer sites outside WECLA, it is likely to 
buy tail circuits between the customer site and their network node. It is probable that 
the network node is in WECLA as this is based on OCP network locations. Therefore 
the CP with network outside WECLA providing the wholesale circuit, not only gets a 
termination count outside WECLA, but also at the OCP node within WECLA. This will 
artificially boost their service share in the competitive area. 

 We understand that the imputed network ends are based on the nearest SDH Tier 1 
node (for TISBO) or Openreach handover point (for AISBO) to the end customer site 
locations. There are many cases where the customer site is outside WECLA, but the 
assumed parent node is within WECLA. For example, where BT provides connectivity 
to a customer site in Ashford (Surrey), 5km outside WECLA, it will also count towards 
BT‟s service share in WECLA as the nearest OHP is in WECLA. In the extreme, BT 
may provide a short WEES circuit in the area which will count as 2 terminations in 
WECLA. 

 
91. Although these issues will affect any OCP providing these types of circuits, it is likely that BT 

provides more circuits outside WECLA than other OCPs (as that is how WECLA has been 
defined). We estimate that for AISBO this approach increases BT‟s end count in WECLA by 
10% to 15% compared to the 2007/8 method of just counting customer end sites (taking 
account of doubling the number of ends being counted). 

 
92. To provide additional clarity on the concern over miscounting service shares, we have 

included a hypothetical case at Figure 9. In this example, BT provides 2 business sites in the 
metro area, and 12 in the surrounding sub-urban area parented to the BT node within the 
competitive area. The OCP serves 6 sites in the metro area and one outside (all assumed to 
be connected to their PoP in the metro area). 
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Figure 9 
Stylised example of circuits inside and outside competitive metro area 

 
 
93. Table 4 provides the service share calculation using the both the count of customer ends and 

the new addition of network nodes. This clearly shows have the new method distorts the 
share within the competitive area if it contains the theoretical parent node. 

 
Table 4 

Implied circuit count of routings 
 Count of Customer ends New Ofcom method 
 Suburban Metro Suburban Metro 

BT 15 2 15+5 = 20 2+12 = 14 
OCP 1 6 1+0 = 1 6+7 = 13 

BT Share 94% 25% 95% 52% 
 
 

Further specific issues regarding circuit counting in the specific product 
markets 

94. Ofcom has chosen to use postcode as the spatial unit used to locate the circuit ends. BT 
attempted to provide the geographical locations for as many circuit ends as possible, based 
on the postcodes extracted from our circuit record systems. It was found that many circuits 
were recorded with old postcodes not in the current postcode files so they were matched to 
old postcode location files. It appears Ofcom has, in some cases, used text matching of 
postcodes rather than spatial location and this will lead to errors as some of the data 
submitted will have old postcodes listed, although the location will be correct. 

 
95. To group data to the postcode sector level for share analysis it appears that Ofcom has 

simply truncated the full postcode entry (removed the final 2 letters). This will produce 
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different results than if a true geographic analysis was performed based on the circuit ends 
within published postcode sector areas.   

 
96. It is unclear how records with old postcode entries have been dealt with. For example, since 

the last review a new postcode sector has been created for the area around Kings Cross & St 
Pancreas stations. This appears as a „hole‟ within WECLA and has been surrounded by the 
black London Metro boundary [5.131 Figure 30]. Colt, Virgin Media and Level 3 are all known 
to have network in this area, and it is possible that the fact it is a new sector has contributed 
to the result that it has been excluded from WECLA. 

 
97. Changes to postcodes may also be one of the factors leading to the very high degree of 

incomplete data. Ofcom [Table 91 in Annex 8] provides details, indicating that for LB AISBO 
20% of circuit ends could not be located. Ofcom has chosen to apportion the unknown circuits 
across the circuits where locations are known. Although this is a pragmatic solution, the 
results must be viewed with increased caution as it is not known if there are any systematic 
errors, and the missing data could possibly include all entries for a large contract won by an 
OCP, and therefore be concentrated in a tight geographic area. 

 
98. Although Colt has 28% share of HBW in WECLA, it is not included in rest of UK share table 

which is surprising considering its London network extends beyond WECLA and has networks 
in Manchester and Birmingham. This could indicate a systematic data recording issue for 
circuits outside central London. 

 
99. Although BT does not record “end-type” in its circuit inventory systems, this data was re-

submitted when it was apparent that it made a significant difference to how Ofcom were using 
it to calculate service counts. As is discussed in the consultation this reduced BT‟s share of 
LB AISBO in WECLA from 59% to 41% Ofcom [7.217]. Ofcom used the BT re-stated data to 
check a sample of the submissions from other OCPs and concluded there were errors in 
classification in the OCP network-end types which meant that BT‟s share was likely to be in 
the 45-50% range Ofcom [7.218]. This means that the errors in the OCP data resulted in a 
volume reduction in WECLA of between 15% and 30%. 

 
100. It also appears that although the BT submission has been used to remove OCP ends, 

the correction has not been applied reciprocally in an attempt to correct BT‟s submission with 
the data supplied by the OCPs. 

 
101. In the 2007/8 review, Ofcom excluded all circuits at datacentres. In this review Ofcom 

[7.262] suggests that the classification of data centres as either customer site or network 
node is ambiguous but does not opine on the correct classification, only states that it will 
result in a less precise share estimate. 

 
102. We believe that any share calculation methodology that relies on a somewhat 

ambiguous site-type classification which excludes more than half the circuit ends cannot be 
relied upon as one of the indicators of SMP.  

 
103. Ofcom [3.214] appears to accept that their wholesale data incudes retail ISDN30 

bearer circuits. As these circuits will rightly not be included in the retail circuit data supplied by 
OCPs it will lead to errors in the imputed self-supply volume, and we believe need to be 
corrected. 

 
104. Ofcom [7.358] is unable to exclude circuits sold as part of internet access, VPN or 

voice services which they think should be excluded from the retail service share counts so 
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have included all circuits which CPs told them they sold at a retail level and this will also result 
in errors in the share calculation14. 

 
105. Ofcom [A8.23] have also identified instances where OCP reported buying wholesale 

inputs  but not selling any retail services in a postcode sector. This could be due to simple 
errors, or may be the retail product has not been included in the submission as the OCP 
believe it was not in scope of the BCMR. Although Ofcom attempted to correct this by 
imputing sales to remove negative values, this would only be apparent if there were no other 
self-supply sales by that OCP in that sector. For example, an OCP could self-supply one site 
in a sector, and buy wholesale at another site (and not report it at the retail level) and this 
would not be corrected, leading to an underestimate for the OCP‟s wholesale volume. 

 
106. Having re-run the data gathering and analysis process, Ofcom have identified a 

number of errors in the previous review. For example the potential misreporting of High 
bandwidth TISBO circuits by Virgin Media Ofcom [7.128]. It is likely that the current data will 
also have un-identified embedded errors, and to our mind Ofcom appears to put a lot of faith 
in the imputed accuracy of the data in this review. 

 
107. In the section on Hull markets, Ofcom [7.317] states that OCP data provided on 

wholesale purchases “tends to focus on purchases from BT, and appears to omit services 
bought from other CPs….”. If this is true, it will have an impact in other markets. 

 
108. Ofcom [7.444] calculates trunk shares for BT are an upper bound as OCP data were 

“often missing relevant information” and there was a significant discrepancy between the 
number of circuit ends supplied by OCPs in wholesale and retail markets and the number of 
circuits bought by OCPs from BT. We have major concerns at the overall apparent 
discrepancies of BT‟s retail share being very much lower than imputed shares in regional TI 
trunk where the ratio is almost 2:1 and which appears to be irreconcilable.  

 
109. Ofcom [A8.87] had further MISBO data supplied by BT in March 2012. We assume 

that Ofcom used these volumes and the CP data from March 2011 and if so in a growing 
market this will over estimate BT‟s share. 

 
110. We finds it surprising that Ofcom has found no MI circuits in either Hull or Edinburgh 

Ofcom [5.299 Table 40, 7.324,]. Searches of public domain information have identified 
multiple 10Gbit/s circuits provided between various academic sites in Edinburgh as links in 
the EastMAN network, one of the regional networks that links into Janet. KCOM are also 
listed as providing the YHMAN network linking Hull, York Sheffield, Bradford and Huddersfield 
university sites with SuperJanet. All links outside Hull are listed as dark fibre with academic 
DWDM equipment. The links to Hull are leased capacity from KCOM and while the capacity of 
these links is not listed, it would be very surprising if they are not in excess of 1Gbit/s.  

 
111. In addition to these academic networks, it is surprising that there is no other demand 

for MI services in Edinburgh given its high concentration of business sites and financial 
institutions. 

 
112. Ofcom [7.81 footnote 98] accepts that self-provision of dark-fibre has not been 

included in the service share calculation but suggest that self-supply is limited beyond 
WECLA and trunk routes, although admits they there is no data regarding the extent of such 
self-supply. 

                                                           
14 In 2008 Ofcom undertook sensitivity testing on TI Trunk but this does not appear to have been done in this 
consultation. 
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113. Examining data published by the regional academic networks, it is clear that they all 
purchase very high bandwidth regional networks, some are lit services, but many would 
probably be classed as MISBO self-supply. Given the limited size of the MISBO market, these 
omissions will have a material impact on computed market shares. 

 
114.  For example, KCOM supplies 8 dark fibre links in the North East. These each could 

have multiple wavelengths, although KCOM may not know. This single “MISBO self-supply” 
could have 100 wavelengths, and therefore 200 terminations points, and be 2% of the MISBO 
circuit end count stated in Table 91. 

 
115. In a second regional network, Thus (now part of CWW) provides 19 links across 

Glasgow, the majority being 2 fibres, but some up to 12 fibres. Again the number of 
wavelengths is unknown but this other example shows that self-supply could contribute a 
significant number of circuit ends even outside WECLA.  

 
116. Ofcom [A8.47] also still appear to be excluding data from some OCPs, but has 

redacted the reasons as to why but appear to believe that this exclusion will have no impact 
on the geographic market definition process, but fail to accept that these OCPs are active in 
the MISBO market. OCPs of particular relevance are Viatel, AboveNet and Fibrespan.   

 
117. FibreSpan provide both Ethernet (up to 10G bit/s) and dark fibre services and 

claim(on their website): “With a national telecommunication licence (with code powers), 
FibreSpan has statutory rights to install, own and operate fibre network services to provide 
true fibre to the door connectivity. Its London network now offers over 250km of fibre, passing 
tens-of-thousands of businesses and directly into key data centres. Combined with bespoke 
installed fibre, the company can offer an extensive connectivity solution to firms across the 
city.”  

 
118. Much of the network is leased from SSE (part of GEO) but it is unlikely GEO would 

report circuit sales of Fibrespan. Customers listed on their website are: 
 Leeds Metropolitan University 
 London Borough of Hammersmith and Fulham 
 Imperial College London 
 Cheshire West and Chester Council 
 HNW Architects (GigE pt to pt between 2 sites) 
 London Borough of Havering 
 Sohonet 
 London College of Beauty Therapy 
 St George‟s university of London (bespoke dark fibre network) 
 University of Manchester 

 
119. Additionally, when looking at operators with Code powers [Annex 8.47], 11 regional 

operators are not included as ”only one had a presence in London”, but clearly they could 
have an impact on the extent of competition in other metropolitan areas. 

 

120. Separately in our response which includes market intelligence, we highlight many of 
the commercial gains by CPs which appear to corroborate the serious shortcomings 
highlighted above. 
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General conclusions on errors and bias in assessing Ofcom’s bcmr markets 
Unreliable and biased counting within markets 
121. When assessing the evidence for SMP, Ofcom calculates market shares and gives 

apparent weight to relatively small differences in these calculations. In some cases, the 
difference between a finding of SMP or otherwise appears to rest on a calculation being 
accurate to within a few percentage points.  

 
122. However, this note has demonstrated that the methodology used by Ofcom to assess 

market share simply does not have the accuracy that Ofcom appears to ascribe to it: 
 Even without any ambiguities of product definitions or multi-service access, the use of 

counts of circuit termination points is not a precise measure of market volume as 
widely different number of circuits can be used in an equivalent and substitutable way 
to meet the same demand. Moreover, the bigger the customer, the bigger this error is 
likely to be, and there is a general bias of OCP volume towards larger customers. 

 The combination of multi-service access along with certain OCP access topologies, 
and service record systems, mean that OCPs likely cannot identify anything which is 
meaningfully equivalent to a SBO. It would appear very plausible that significant OCP 
volumes are not counted as a result of the ambiguous definitions provided by Ofcom. 
Conversely, all BT volume is fully accounted for, which leads directly to a systemic 
and systematic bias in the counting error. 

 
123. We consider that the consequence of the market definitions and these factors are 

resulting in errors which have a systematic bias against BT. These are separate from the 
other specific concerns highlighted in the previous section. 

 
124. We consider that Ofcom would have achieved more robust conclusions if: 

 The market definitions and the calibration of the definitions had included OCP 
products; 

 The definitions of both wholesale and retail products had been applied with a greater 
degree of flexibility to the reality of OCP services and pricing; 

 The analysis had included some cross-verification with other means of assessing 
market power, notably using metrics for the total revenue value of business customer 
sites. 

 
Inconsistent counting between TISBO, AISBO, and MISBO 
125. While there is an appearance of consistency between the definitions of TISBO, 

AISBO, and MISBO, in reality there are serious differences which create both ambiguity in 
identifying services and also different, incompatible counting of the different services. 
Specifically: 

 A TISBO is a segment of an end to end path between business sites and likely to be 
one of a number of TISBOs delivered to a particular site as part of a multiplexed 
access – with a TISBO the end to end path is identifying and counted while the 
access pipe is hidden. 

 An AISBO is most likely to be a multiplexed access link containing end to end paths 
multiplexed with packet technology such as Ethernet – with an AISBO, the access 
pipe is identified and counted while the end to end path is hidden. 

 It is possible and not uncommon for an SDH access link to carry packet services 
carried as a channel within the TDM multiplex and delivered with an Ethernet (or 
other alternative interface) – this would seem to be neither TISBO nor AISBO. 
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 It is also possible and not uncommon for an Ethernet access link to carry circuit 
emulation traffic within the packet multiplex and delivered with a PDH/SDH interface – 
this would seem to be both TISBO and AISBO. 

 A MISBO includes WDM multiplexed access links and counts each individual 
wavelength channel irrespective of the service on the wavelength - this would appear 
to define each MISBO channel is also an AISBO or a TISBO (although BT thinks it is 
unlikely these will be double counted based on the information requests). 

 An SDH multiplexer on the end of 2.5Gbit/s or 10Gbit/s access link offering a variety 
of Ethernet and SDH/PDH interfaces is functionally identical to a WDM MISBO but 
would appear to be counted as a single MISBO circuit end. 

 An Ethernet multiplexer on the end of a 10Gbit/s access link offering a variety of 
Ethernet and SDH/PDH interfaces is functionally identical of a WDM MISBO but 
would appear to be counted as a single MISBO circuit end. 

 The classification and the counting of TDM multiplexed OTN appears highly 
ambiguous. 

 
126. BT uniquely avoids most of the ambiguity as TISBO, AISBO, and MISBO are defined 

and calibrated using BT services; PPCs, EAD, and OSA respectively.  BT has been subject to 
explicit regulation to supply the services under tight regulatory conditions and the definitions 
of BT‟s services have therefore essentially been defined by Ofcom‟s prior regulation. 
Importantly, no OCP has been subject to any of these constraints and so it cannot be a 
surprise that OCPs‟ services do not conform to these definitions. 

 
127. It again seems inevitable that errors and ambiguities will result in OCP service 

volumes being under counted and therefore errors will have a systematic bias against BT. 
 

Inconsistent assessment of TI Trunk, AI Trunk, and National Core Conveyance 
128. There are many issues with the definition and assessment of TI trunk as a market 

and we comment on these separately in our response. 
 

129. However, some particular issues of this are discussed here as they directly relate to 
the inconsistent definitions of TISBO and AISBO noted above: 

 An AISBO is normally an aggregate of all the end to end traffic between a particular 
business site and all the other sites of a particular business. As such, there is no 
equivalent service which can be mapped across for transport across the AI trunk, for 
example, a point to point VLAN, E-Tree service, or E-LAN service. Ofcom avoid 
addressing this fundamental issue by not assessing market power for AI trunk. 

 As a result of different definitions of TISBO and AISBO, the implicit definitions of TI 
trunk and AI trunk are different. However, this is a matter of definition only. 

 As a result of the different definition of TISBO and AISBO, the Ofcom analysis does 
not recognise the existence of multi-service access pipes carrying a mixture of TDM 
and packet traffic which would clearly imply a common core for TI and AI services. 

 There are many aspects of Ofcom‟s definition of MISBO which a consequence of 
BT‟s unique position to date and which  obscure the use of WDM multiplexed access 
systems to supply the common cores of OCPs. 

 
Erroneous counting of MISBO 
130. There appear to be a significant number of errors in Ofcom‟s assessment of SMP for 

MISBO services outside the WECLA. Indeed, the very use of the WECLA as part of the 
market definition is one of the inappropriate prescriptive use of market definitions, The 
analysis leading to the definition of the WECLA was dominated by small business without any 
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plausible homogeneous characteristics with sites demanding MISBO services. These issues 
are dealt with in detail in Section 4.6.. 

 
Ofcom attempts no cross-verification of market share with other metrics, especially with 
metrics of overall customer site value 
131. It seems intuitively obvious that the total value of services delivered to a business site 

should be a reasonable weighting of that site within the overall market and we show this to be 
the case at Annex 2. While BT can agree with Ofcom that measuring the market this way has 
practical difficulties BT cannot agree with Ofcom‟s outright dismissal of any such analysis. 
Even if Ofcom were not to rely direct on the results of such an analysis, a comparison with 
any more definitive analysis would give a strong cross-verification of the findings of the 
methodology actually used. 
 

132. Indeed, one possible method would be relatively straight forward to carry out – the 
use of the total bandwidth delivered to a business customer site used a proxy measure for the 
value of all the services delivered to the site.  
 

133. However, in absence of any alternative measure, it is not feasible to assess the 
robustness of the analysis. Where Ofcom has carried sensitivity checks, they are still 
constrained by the fundamental restrictions imposed by the market boundary definitions. The 
Ofcom analysis gives little sense of the true dynamics of the marketplace; such an exercise 
would in our view find unequivocally that 1Gbit/s service is highly competitive in WECLA for 
example‟. 
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Section 4.6 – Economic Assessment of MISBO Services 
 

Summary 

1. We believe that Ofcom‟s definition of the MISBO market, especially in relation to Optical 
services, is premature and risks stifling innovation in what is an innovative and still very young 
marketplace. 

 
2. We believe Ofcom‟s model for MISBO services is not at all appropriate to the nature of this 

marketplace and that BT does not have SMP in the provision of these services irrespective as 
to whether it is a national market (our position) or one which distinguishes WECLA and 
outside WECLA (Ofcom). 

 
3. The key reasons why we strongly disagree with Ofcom‟s assessment are as follows. 

 
4. First, the analysis of the relevant services at the product level results in a confusing definition 

which in effect only relates to BT‟s portfolio and as such there can be no assurance that CPs 
networks and services will be adequately captured in the particular metric which Ofcom 
adopts to measure service share.  

 
5. Second, we do not agree that Ofcom has undertaken a correct classification at the wholesale 

or network level from the binary choice that is made that a node has to be either a customer 
node or a CP network node. In our view, the presence of WDM equipment would in many 
respects, simply indicate that the node is to all intents and purposes, a “core node”. This 
alternative simplifying assumption that all such sites should automatically be viewed as core 
nodes would in our view be a better model on which to base the regulatory assessment.   

 
6. Third, we believe that Ofcom has materially understated self-supply of customers using dark 

fibre solutions and we set out some of this evidence in Sections 4.3 and 4.5 with further 
discussion at Annex 2. Just one example is Abovenet/Zayo which is very active outside 
WECLA linking data centres. Other cases include large cities in the north of England and 
Scotland where we do not believe that Ofcom has accurately counted CP activity. This is 
confirmed by the assessments of independent analysts such as Analysys Mason whose 
report we append to our response. 

 
7. Fourth, we do not consider that Ofcom has properly assessed potential competition for 

provision of services to highly informed customers (CPs as well as very large end-users) who 
will tender for these services. There are three issues here: 
 The approach which treats these high value services in the same way as the lowest 

bandwidth TI service, with a 200 metre maximum dig distance rule, is patently wrong 
since CPs are much more strongly incentivised to supply these customers. Presence of 
the customer site in relation to known CP flex points is not relevant given the way in 
which these services will actually be supplied. 

 These very high bandwidth services do not in any way relate to the Experian database 
which Ofcom uses to test CP presence and this database is quite unsuitable for such an 
exercise. Branches of typical retail chains in particular (which form a large part of the 
Experian database) are unlikely to require MISBO services. 

 Customers can change location of their sites requiring high bandwidth services. Even 
where a site has a large number of employees it does not follow that the high bandwidth 
service associated with the activities of these employees has to be at that particular site. 

 
8. There are comparatively few customers requiring these services which will not be identified 

using the Experian database. In fact, the example Ofcom [Footnote 88, 7.247] provides of a 
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“typical” MISBO application” where a company may require such a high bandwidth service in 
order to perform regular data backups, if anything, actually proves how few the relevant 
applications of a MISBO actually are1.   

 
9. Fifth, we consider that Ofcom has included some circuits in our market share without 

justification and particularly for broadcast TV. We fail to see the logic of why when under 
regulatory obligation BT had to adapt the access technology this should then be a reason to 
find SMP for these services when absent such change, the circuits would not be included. We 
do not think this is compatible with modified Greenfield site principles. In any case, our market 
intelligence suggests that there is competition for the supply of these services in many 
geographies and it is not at all self-evident to us that Ofcom has captured all the options open 
to users in this marketplace. 

 
10. Ofcom [7.254 Table 69] presents an estimate of 59% BT market share outside WECLA but 

accepts it does not have prior information on shares for previous years. Putting to one side all 
the technical reasons listed above as to why Ofcom has improperly characterised these 
services, we estimate that just based on the limited information from our analysts‟ reports and 
our own internal knowledge, when combined with the TV broadcast circuits - our share would 
fall to roughly []. Considering also the likelihood that Ofcom have under-stated OCP 
volumes, the actual figure is likely to be much lower than this. 

 
11. Market share is a particularly uncertain indicator of market power in what is essentially a 

bidding market where outcomes of wins and losses will affect shares in a volatile manner over 
time. The other factors to indicate market power are therefore of critical importance and we do 
not agree that these have been properly considered by Ofcom. For example, customers will 
always tender for these services. 

 
12. Finally, we wish to stress the fact that there is no obvious market failure here from end-users 

complaining about the absence of competitive alternatives. If Ofcom intervenes it will likely 
affect incentives of third parties to participate in a growing marketplace and invest in core 
network technologies. 

 
Introduction 

13. This section addresses a number of issues concerning MISBO services which span the 
analyses provided by Ofcom in: 
 Retail markets Section 3 (Issue 5: WDM services). 
 Wholesale markets Section 4 (Issue 2 Very high bandwidth).  
 SMP assessment sections 7.243-7.292 and 7.293-7.312, corresponding respectively to 

UK outside WECLA and inside WECLA. 
 Annex 8 [8.80-8.90] covering characteristics of MISBO circuits and Ofcom‟s steps taken 

to ensure robustness of service counts. 
 

                                                           
1 In any reasonable example, a large corporate organisation with hundreds of IT users in one location would 
never require to back-up as much as 500MB of data each night – as any sensible regular backup arrangement 
would generally hold the data at remote locations, with backups only transmitting actual changes to the data set.  
So the example Ofcom quote with 1000 employees requiring 500MB backup each night would actually more 
likely give rise to the need for a much lower bandwidth circuit – well below 1Gbit/s. In fact, given that a MISBO of 
say 10Gbit/s capacity could be capable of simultaneously transmitting over a million simultaneous voice calls, or 
several hundred HD TV channels, one can observe that MISBOs  (using DWDM technology or not) are generally 
likely to be used only by firms running very large communications networks. 
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14. This market review contains new market analysis of a somewhat novel nature which we feel 
is best considered holistically in this instance, as the technical and economic issues are 
particularly complex and interrelated across these parts of Ofcom‟s Consultation Document. 

 
15. We have also asked two respected industry analysts, Analysys Mason and Ovum, to assess 

the market for high-bandwidth ethernet and optical services, and to estimate the BT shares in 
the geographies suggested by Ofcom. The results of their studies are attached to this 
response and are summarised below, and whilst both found that the complexity and variety of 
supply chains made this a difficult market to characterise definitively, they have found 
substantial evidence of networks and supply not counted by Ofcom casting serious doubt on 
the market shares outside WECLA.  

 
16. The key points we develop below in our critique of Ofcom‟s analysis address the following 

critical steps and assumptions made by Ofcom: 
 Ofcom starts from the observation that WDM is used to supply network services and 

proceeds to test for a market break for services defined by the use of WDM technology. 
 Ofcom assumes all such services are engineered in the same manner as BT‟s OSA and 

OSEA products, namely: 
o They are supplied on an end to end, point to point fibre by CPs, equivalent to 

BT‟s regulated products and priced according to the cost characteristics of point 
to point fibre with WDM equipment on each end. 

o The point to point fibre is routed through a CP node which can be the basis of a 
segmentation of a retail service into component wholesale services. 

 It is possible to distinguish customer sites from CP nodes. 
 Market shares can be computed in which wavelengths are added to circuits in a linear 

fashion. 
 
17.  We agree there is a distinct market for access to sites whose bandwidth requirements 

warrant the use of technologies such as WDM and at this conceptual level, BT is in 
agreement with Ofcom. However, in applying the process of analysis – retail product market 
boundaries, wholesale product market boundaries, geographic (wholesale) market 
boundaries, and assessment of market power – Ofcom has made increasingly narrow and 
prescriptive assumptions and definitions to wrongly find SMP. 
 

18. For example, the definition of the „very high bandwidth retail market‟ given by Ofcom [3.296] is 
prescriptive of the services in the market and the services not in the market. However, this 
definition is highly technical and based on the specific details of BT‟s services without 
comparable services which CPs would supply. Ofcom has not considered services which sit 
outside or near the margins of this technical definition and the significance of such services, 
even when highly price constraining on MISBO services as defined by Ofcom - are simply 
absent from the analysis. 

 
19. Further, in the assessment of market power, Ofcom chooses to measure market shares by 

volume according to this prescriptive definition which fails to account for price constraints from 
other services which could be included in the market under any reasonable definition of very 
high bandwidth services. 
 

20. We follow below Ofcom‟s analysis of the relevant retail and wholesale market definitional 
commentary and then turn to the SMP assessment. 
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Ofcom’s retail market definition 

The technical product market definition 

21. Ofcom„s justification for including these services in regulation does not appear to be based on 
any assessment at all of retail (end-user) demand but rather on:  
 Unknown respondents [3.257] and the assertions of some CPs Ofcom [3.259-3.262]; and  
 A qualitative assessment which is mainly technical Ofcom [3.264-3.267]. 

 
22. On this basis, Ofcom [3.268-3.295] then undertakes various economic comparisons mainly 

between WDM and AI services to find its market definition Ofcom [3.296]. This includes TI 
SDH interfaces in spite of prior analysis putting AI and TI services in separate markets [3.73] 
and this section contains no analysis at all on TI interfaces. 

 
23. Ofcom‟s definition of the retail MSBO market is set out below: 

 
24. This retail definition contrasts with three separate wholesale definitions Ofcom [11.8], [4.2 

Table 18] and [4.55] and reproduced below: 
 

 
 

 
 

 
25. There is considerable ambiguity in these definitions which as discussed below, appears 

somewhat contrived to capture the BT Openreach product set rather than to identify markets 
per se. For example, BT Openreach recently announced TDM Access and Backhaul 
products, developed at industry request on a commercial basis – these will be captured by 
this definition even though >155Mbit/s TI was deregulated in the 2008 market review. 

 
26. Focussing on the retail definition, the first difficulty with this definition is that while there is a 

retail market (broadly where the customers are not players in the telecoms industry) for such 
services, most of these services are packaged with other telecoms services and not priced 
uniquely and/or used as an input into „downstream‟ telecom services before being sold to 
retail customers. For example, such a facility may be used to deliver a range of downstream 



REDACTED FOR PUBLICATION 

205 
Section 4.6 – Economic Assessment of MISBO Services 

products to a particularly large site and the pricing of the facility bundled into all the 
downstream services. The relevant economic market would not just consist of these services 
alone in any case. 

 
27. Ofcom offers no comment or discussion on the role of these services in this wider retail 

market or any evidence of absence of competitiveness in this wider market. The basis of a 
requirement for ex ante regulation is not shown nor any evidence of current or future likely 
market failure. 

 
28. To evaluate market power, it is important to understand the full range of competitive 

constraints, including all those arising indirectly from downstream products, and Ofcom‟s 
prescriptive definition has in fact excluded these from the analysis. For example, the choice of 
where a business customer chooses to site their primary networking and IT functionality can 
be very flexible (or a CP choosing where to site a CP node). The sites on the end of a MISBO 
service are unlikely to be conventional sites with end users, but sites which can be more 
flexibly relocated or more widely distributed. This means that other business connectivity 
services, some of which are in other geographic locations, are providing a very real price 
constraint on the MISBO service. 

 
29. Second, we disagree with much of Ofcom‟s economic analysis which is mainly based on the 

presumption of the provision of services according to BT‟s network topology and service 
offerings.  

 
30. The Commission Recommendation identifies the relevant market as “wholesale terminating 

segments of leased lines (irrespective of the technology used to provide leased or dedicated 
capacity)” (emphasis added). Ofcom‟s proposed definition of the MISBO market is clearly 
linked to the underlying technology used to provide the service, even where the technology is 
not discernible in the service experienced by the customer. 

 
31. The third difficulty is that we believe this definition also gives rise to considerable confusion 

and ambiguity. It is not at all clear whether „multiple‟ means a multiple number of interfaces or 
multiple possible types of interfaces. Given the context of the definition is WDM, the natural 
and intuitive reading is a multiple number of interfaces. We cannot find anything in the 
Consultation document which would disabuse the reader of this interpretation2. 

 
32. WDM is a multiplexing technology, in the same way that PDH, SDH, ATM, Frame Relay, 

Ethernet, MPLS, etc are multiplexing technologies. That some of the current WDM equipment 
produces a corresponding physical interface for each wavelength is specific at this point in 
time with this technology. Indeed, these different wavelengths may not even be created by the 
provider of the WDM in what is sometimes referred to as „alien wavelengths‟.  

 
33. Services with SDH or Ethernet interfaces have exactly the same properties. An SDH multiplex 

can support multiple interfaces including PDH, SDH, and Ethernet interfaces (a standard way 
of delivering Ethernet services across much of Europe). An Ethernet multiplex can carry a 
variety of Ethernet interfaces and PDH/SDH interfaces (using circuit emulation).  

 
34. The choice of term ‟Multiple Interface‟ market is therefore especially confusing: 

 The context seems to refer to the very specific capability of some WDM equipment to 
carry different information formats on different wavelengths (eg Ethernet on one 

                                                           
2 When we sought clarification on this directly from Ofcom, we were informed that „multiple‟ means multiple type 
of interface. Whether or not other parties are equally aware is not known to us. 
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wavelength, SAN on another, SDH on another, etc) and the WDM equipment 
deployed on a point to point basis. 

 The usage of the term by Ofcom does not appear to include the use of logical 
interfaces to give an aggregate handover to the customer based on logical labelling – 
and a wavelength is a form of logical labelling. In practice, the only difference is in 
who provides the multiplexer at the customer premises. (At present this is standard 
for Ethernet VLAN multiplexing but is technically difficult with WDM.) 

 Point to point transparent 10Gbit/s services are included in the definition despite the 
being no plausible way by which this service could be deemed to be „multiple 
interface‟. 

 
35. In short, many of the services which Ofcom put within the „Multiple Interface‟ market definition, 

eg 10Gbit/s, do not have any reasonable notion of „multiple interface‟ while many of the 
service outside the „Multiple Interface‟ definition (ie in TI or AI) are most definitely „multiple 
interfaces‟. This confusion in terminology can only further add to the difficulties of OCPs in 
deciding whether any of their services are actually in this market or not. 

 
36. The double-pronged definition of the „Multiple Interface‟ market, referring to either >1Gbit/s 

bandwidth or the use of DWDM at a customer premises “at any bandwidth” – also appears to 
us to be somewhat contrived. It would appear to us that Ofcom is simply starting with BT‟s 
portfolio to derive a convenient collection of services to form a product definition.  

 
37. It is highly probable that by starting with BT services to shape the market definition, Ofcom is 

more likely to find BT services as especially important within that market and thus find BT with 
a “high” market share than with a market definition approach that evaluates all CPs‟ products 
equally.  

 
38. Ofcom have chosen to separately identify “single service Ethernet >1Gbit/s” services for with 

different remedies but have not clearly established the rationale for defining this subset of the 
MISBO market, nor suggested any unambiguous tests for identifying these services. The 
inclusion of all bandwidths delivered to end users with DWDM would appear to suggest that 
wholesale MISBO is also upstream of retail AI and TI services, since CPs in general make 
extensive use of DWDM to aggregate traffic from large sites e.g. Data Centres. 

   
39. An unwarranted consequence of the „Multiple Interface‟ definition is the apparent intention to 

re-regulate the market for very high bandwidth TI services, which Ofcom confusingly deemed 
to be competitive in Section 5 at 622Mb/s. Such services are typically provided using 
technology such as DWDM – and indeed have been explicitly found by Ofcom to be 
competitive in 2008.  

 
Relative price comparisons, analysis of equipment costs and the HMT 

40. We comment on Ofcom‟s [3.268-3.283] analysis of these issues. Primarily the break between 
this „Multiple Interface‟ market and the low bandwidth AI market rests on an analysis on the 
prices and costs of BT products. 

 
41. First, all the products considered by Ofcom are only BT products and the prices of some (the 

AI products) are currently regulated and therefore cannot be relied on in this analysis which 
must be according to the principles of a modified Greenfield site. 

 
42. Second, whilst BT agrees that there remains a significant difference between the cost of 

DWDM equipment used to support >1Gbps services, and the lower cost optical equipment 
used in lower speed NTE, strong reliance of the analysis of the equipment cost is misplaced. 
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It is likely that during the forward-look period of this market review, cheaper equipment will 
start to become available capable of supporting 10Gbit/s over tens of kilometres whether 
using DWDM or non-DWDM equipment. The range of potential technical developments 
illustrates some of the dangers in Ofcom using explicit reference to particular technology 
types in the formal market definitions. Further, the market for DWDM equipment is 
increasingly competitive and prices are likely to vary widely between manufacturer and even 
between equipment ranges of a single manufacturer. 

 
43. Further, these cost comparisons are only relevance in the context of the way BT provides its 

services. There are many other ways to engineer an equivalent service in which the costs of 
the WDM multiplex play a much less prominent role. For example, BT provides its service 
using end to end fibre and so there is no network equipment cost in the service. However, a 
CP always has a choice to add network equipment in order to share out the cost of the fibre 
amongst more services delivered to a number of different customers. Such a solution has 
quite different cost characteristics – bandwidth has a higher cost and distance a lower cost, 
but there will always be some „break-even‟ point. 

 
44. That Ofcom have not given consideration to such alternative engineering solutions arises 

directly from the narrow, prescriptive definition of the market.3 
 

45. Specifically, Ofcom have only considered the pairwise comparison of BT‟s products. The 
analysis therefore ignores the possibility that OCP products can be intermediate between 
BT‟s products and could potentially bind BT‟s products into the same market. OCP products 
could apply price constraints on both the BT products at the same time. 

 
46. Our position is that it is reasonable for Ofcom to assume a bandwidth break > 1Gbit/s at the 

retail level but that its precise definition is not so critical as the correct evaluation of 
competition conditions in supply. The practical reality is that „high value sites‟ for retail 
services are attractive to OCPs and profoundly affect competitive conditions. While „high 
value sites‟ for retail services may be hard to accurately quantify and enumerate, total 
bandwidth to the site is at least some proxy for the total retail worth and therefore can and 
should be used as a measure of the strength of attractiveness of the site to OCPs. 
 

47. As a proxy, but not as a definition, a site requiring sufficient bandwidth such that WDM 
technology is a viable option for supplying that bandwidth, is likely to have distinct competitive 
conditions. Such sites require a distinct assessment of market power. With broader, less 
prescriptive definitions, BT supports Ofcom‟s decision to maintain the bandwidth break at 1G 
and not to increase to 10G, as suggested by some respondents. As discussed below, we feel 
an upper limit should also be applied, as Ofcom‟s definition would give BT market power in 
perpetuity to any form of technical progress. This comment is made noting that we do not 
consider we have SMP in any case in any part of the UK for these services. 

 
Barriers to switching 

48. BT agrees with Ofcom‟s conclusion that there are no significant barriers to switching between 
high bandwidth Ethernet services and WDM based services, due to the universal acceptance 
of Ethernet as an interface standard. Indeed, Openreach‟s current high bandwidth Ethernet 

                                                           
3 We also note that Ofcom‟s [3.270, Figure 19] view seems to be based mainly on an analysis of the relative 
costs of Ethernet and WDM by bandwidth showing a crossover point around 2.5Gb. But whether that means a 
SSNIP would be unprofitable depends on how many end users are located near the crossover point, such that a 
10% price increase would induce them to switch. There is no analysis of this issue by Ofcom whereas an 
analysis was carried out for low bandwidth TI services thereby demonstrating that there is a chain of substitution. 
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services WES 2.5 and WES 10Gbps utilise DWDM type equipment (though the passive filters 
required for multiplexing are obviously not required for a single wavelength to be carried).  

 
Ofcom’s wholesale market definition 

49. We set out below our assessment of the wholesale definition focussing on the additional 
issues which arise at the network level and the intrinsic difficulties of comparing BT‟s services 
with those of OCPs. 

 
Network topology and prior regulation 

50. In our view, Ofcom‟s definition of the wholesale input service for the retail „Multiple Interface‟ 
market is derived directly from the retail market definition and is equally prescriptive and 
equally based on exclusively BT‟s products. 

 
51. However, for a complex set of reasons, most of BT‟s very high capacity services do tend to be 

point to point rather than access into a downstream „any-to-any‟ network service. Moreover, 
for cases where retail customers request directly a point to point service, BT does not use any 
additional equipment over what Openreach needs for the delivery of their upstream 
component service and so a BT retail a service is essentially the same as the Openreach 
service. However, BT also retails a great many services for which the Openreach service is 
an input. Downstream BT divisions use these services which are based on end to end fibre 
and do not include any equipment within the network4. 

 
52. Importantly, WaveStream is a good example of  the disadvantages faced by BT as a result of 

the organisational separation which it has been subject to, but which other CPs have not5.  
 
53. In summary, the following issues arise from the narrow prescriptive definition of the wholesale 

„Multiple Interface‟ market: 
 Ofcom „s market definition is essentially self-defining and BT Openreach Ethernet 

services do not define a true economic market. 
 Other CPs generally do not have the same network structure as they are not based on BT 

local exchanges and they tend to use more network equipment (even if sometimes sited 
at a customer premises) rather than end to end fibre. 

 In the supply of these substitutable services at the retail level, as well as self-supply, 
there is likely a merchant market between CPs where the products are not likely to 
conform to the MISBO definition, neither in the point to point nature (including pricing), the 
interface specification, or in their distance reach limitations, even if the proposed market 
definition could be fully clarified and made internally consistent. 

 Downstream services can be equivalently engineered without inputs which even broadly 
conform to the MISBO definition, especially being a point to point service to/from a single 
site. 

 
Likely CP classification of services 

54. The MISBO definition implies a particular position in the production chain but CP products 
may well not fit with this point in the production chain. The MISBO may well be aggregated 
traffic and a CP may well only consider the downstream components which are aggregated 
together. For example, a CP may regard the use of WDM is co-incidental to the delivery of 
services which are carried on individual wavelengths or within multiplexes within wavelengths. 

                                                           
4 The Undertakings defined the network assets that Openreach was to control and run as being the access and 
backhaul physical infrastructure (ie duct, fibre, and copper). As a result, the Openreach product pricing reflects 
the costs on infrastructure and not network equipment in customer premises. 
5 BT‟s comments in this regard do not imply any acceptance by BT of Ofcom‟s assertions that the Undertakings 
require BT to supply non SMP Openreach services on an EOI basis.  They simply reflect what, in practice, has 
happened to date. 
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This will be all the more the case if the WDM equipment is daisy chained between the sites of 
different business customers. 

 
55. Trying to find an equivalent count for assessing market share is likely to be problematic and 

may not be technically possible6. As it is not always possible to categorise a CP product into 
one of the Ofcom defined product markets, this will likely translate into miscounting and errors 
in the assessment of market share and market power. 

 
56. As with the retail market definition, a confusion immediately arises from the name as it would 

seem probably the CPs will misunderstand which of their products should be included as part 
of this market or not. The use of the word “multiple” is ambiguous; it is not unreasonable to 
interpret this as “multiple services on a single bearer” but that does not appear to be Ofcom‟s 
intended meaning of this word. 
 

Classification of a service as wholesale or retail 

57. As noted above, BT sells a retail service which is technically indistinguishable from the 
regulated wholesale service from BT Openreach. Our views at the wholesale level are set out 
in Section 4.2 and reproduced below. 

 
58. As with other definitions, Ofcom asserts a prescriptive definition of the wholesale service to 

distinguish them from the retail service, and this is based on a classification of the end sites: 
 Business customer site to business customer site = retail service 
 Business customer site to CP aggregation node  = access service 
 Business customer site to CP core node = origination service 
 CP aggregation node to CP core node = backhaul service 
 CP core node to CP core node = trunk service 

 
59. The base analysis would require classification of all nodes as either customer sites, CP 

aggregation nodes, or CP core nodes. However, as Ofcom [4.188] finds that access, 
backhaul and origination are in the same market, this reduces the need for classification to 
business customer site and CP node. 

 
60. This classification has three distinct problems: 

 It is overly prescriptive and demands that each every site must be either one or the 
other. 

 A great many BT services to CPs, and which are obviously regarded as wholesale 
services hand over at points which are not in well-defined buildings that it is possible 
to say what they constitute in Ofcom‟s breakdown. 

 It is insufficiently granular as conditions of competitiveness can vary substantially 
between sites within the same classification (this is classification other than 
geographic location which is picked up under the analysis of geography). 

 
61. Two important key examples of where Ofcom has itself implicitly used a more granular 

definition of CP nodes are present in Ofcom‟s particular considerations of the wholesale 
markets, namely MNO base stations, and LLU exchanges. Competitive conditions in the 
supply of service to these sites is not the same as the supply of service to business sites, 
even in the same locality. 

 

                                                           
6 With any packet multiplexing, contention is possible, indeed normal. Extracting the effect of contented 
multiplexing may well make the calculation of any reasonably capacity equivalence all but impossible. 
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62. Data centres, are classified as business customer sites and not as CP sites. The 
consequence of this apparent decision is that services to and between data centres outside 
WECLA are regulated, while services to and between CP nodes are not. This cannot be 
correct in our view. 
 

63. Ofcom has used this prescriptive definition for wholesale markets which then follows through 
to all subsequent analysis. This is all the more significant as Ofcom does give specific 
consideration to data centres in Annex A12. However, Ofcom approaches this with the 
assumption of the data centre having regulated access rather an assumption of self-supply by 
CPs and this considerably colours the conclusions. Ofcom finds substantial evidence of 
competition conditions, but revert to a cautious approach „where competition is in relatively 
early stages‟ (A12.38). 
 

64. Ofcom [A12.16] asserts that: 
 

“If a different treatment of datacentres is to be justified (and they were to form a distinct sub-
market) then data centres would need to have largely homogeneous supply and demand 
characteristics which are distinct from business premises. Given the range of functions and 
business models associated with data centres, we consider that it is unlikely to that they will 
have homogeneous characteristics. … Equally, we think it is unlikely that any set of 
characteristics common to data centres would also be unique to data centres.” 

 
65. We do not think this is justified. First, Ofcom has attempted no such analysis on the wider 

classification of business sites but it is very clear that the generality of business sites are 
anything but homogeneous, with an enormous range of demand characteristics. Yet Ofcom‟s 
analysis of the geographic markets treats all business sites as if they were homogeneous only 
considering exceptions of backhaul and Data Centres; otherwise Ofcom uses the assumption 
of a 200m dig distance. The wider classification of business sites on which the 200m 
assumption is based is not considered. But it is patently evident that the totality of all the 
business sites in the Experian data based - on which the 200m rule is based - would 
emphatically not meet the conditions of „homogenous‟ and „distinct‟.  

 
66. Second, ultimately it is conditions of competitiveness which largely determine any finding of 

SMP and this is the analysis that Ofcom [12.27-12.49] does in fact carry out. However, we 
consider that this underlying assumption of homogeneity colours the conclusions drawn from 
the assessment of competitive conditions. 
 

67. Consistency in applying the test of homogeneity between the product analysis and the 
geographic analysis would undoubtedly directly result in a finding that BT does not have SMP 
in supplying data centres. We provide a more detailed consideration of data centres in 
Section 4.7 but wish to emphasise the following: 

 Data centres themselves are at equally early stages of competition. 
 Many data centres are owned or run in conjunction with CPs. 
 Most significantly, data centre operators have freedom to site where they are based 

and the availability of competitive telecommunications is central to this choice of 
location. 

 The technology of data centres is advancing rapidly and it is now common to simply 
build a new data centre rather than continuously upgrade the old one. This means 
that data centres are not „stuck to their location‟. 

 The latest data centre technology has all the equipment in „pods‟ which are easily 
transportable containers and can be largely sited, moved and re-sited. 
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 This contrasts dramatically with the general assumption Ofcom made in 
characterising business customer sites where the assumption is that the availability of 
telecommunications is not a major factor in the choice a business site, and even less 
of a factor in any possible decision to re-locate. 

 
68. Finally, we disagree with any assumption that any retail point to point circuit must include a 

trunk segment. This is a totally artificial result of the narrow, prescriptive definition of the 
wholesale services. 

 
The geographic market for MISBO 

69. For the MISBO product market, Ofcom presents no analysis to support the application of a 
WECLA boundary; indeed given that the bulk of the data used to derive the WECLA boundary 
relates to the much higher volumes of AISBO and TISBO, it is implausible that WECLA 
reflects competitive differences for the MISBO product market at all. We do not consider it 
reasonable only to consider alternative dig distances for backhaul and datacentres. Ofcom 
[5.114] accepts that there is some correlation between bandwidth and dig distance and we 
have provided considerable evidence to Ofcom on this matter.  

 
70. We discuss at some length the limitations of the Experian dataset and its better suitability for 

identifying competition for low bandwidth services, but as Ofcom acknowledges, many 
networks have been built to address sites with high-bandwidth demand, and so it is not 
surprising that these networks do not cover many of the smaller sites of the national 
companies in the Experian data. 

 
71. Indeed, the proportion of such sites which might be even slightly likely to take MI connectivity 

in the next 3 years is exceedingly small whereas the proportion of MI services taken by sites 
outside that database is likely large. We believe that Ofcom needs to identify a much more 
relevant data set of customer sites likely to take MI services in next 3 years. Any site on the 
end of a MI circuit will include a large amount of telecoms and/or data processing equipment 
and has all the characteristics of a CP node. 

 
72. For similar reasons, we do not consider that the analysis of CP flex points in Section 5 is 

appropriate for very high bandwidth services. 
 

73. The use of postal sector areas to identify those areas which are potentially competitive or not 
gives curious results for MISBO. There are c. 10k postal sector areas, but only a tiny fraction 
of these have current MISBO connectivity within them (or would likely have MISBOs during 
next 3 years). The implicit Ofcom assumption that BT is already 100% present everywhere 
leads to Ofcom view that BT should be regulated across the vast majority of postal sector 
areas, even though there is no current demand/supply, and little probability of future demand.  

 
74. Even if Ofcom believes that there are geographic differences in competition in MISBO 

services, we believe the extent of the competitive footprint is way beyond WECLA – and 
would include (say) Slough and other areas around London, as well as several other metro 
areas. These would extend beyond the specific postcodes which we have identified in Section 
4.3 as relevant for examination being likely competitive for low bandwidth AI services. 
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Some issues in the SMP assessment7 

Dark fibre providers 

75. We note the approach Ofcom has taken to dark fibre in relation to product market definition 
and Ofcom‟s [4.17] statement that alternative business models active in the supply of very 
high bandwidth connectivity, some of which make use of “dark fibre” could be relevant to the 
SMP assessment8.   

 
76. However, we do not consider that Ofcom has taken sufficient account of such alternative 

players in the SMP assessment. Customers either self-providing connectivity or sourcing from 
alternative service providers (including systems integrators as well as more traditional CPs) 
and making use of dark fibre from infrastructure operators shows that the existence of dark 
fibre in the market exerts a price constraint at a retail level on leased lines, which therefore 
affects the wholesale price. This effect should therefore be considered in the SMP 
assessment, especially for higher bandwidth (MISBO) services.  

 
The market share estimates and trends in market shares 

77. Ofcom [Table 69] finds that BT has a market share of 59% in this market. BT considers that in 
reaching this conclusion, Ofcom has significantly over-estimated our market shares by both 
overstating our volumes and understating other CPs‟ volumes and self-provided volumes; 
Ofcom [7.261] concedes these have been excluded from its analysis, partly because it is 
missing some key data.   

 
78. Section 4.3 provides numerous examples of high bandwidth circuits and networks which 

Ofcom has not identified outside the WECLA area. 
 
79. In relation to the overstatement of BT‟s volumes, BT makes the following comments: 

 Ofcom have incorrectly counted Openreach Ethernet/OSA circuits used in broadcast TV 
network applications. BT is obliged to engineer broadcast TV circuits using an EoI 
Ethernet or OSA input from Openreach and so has been forced to use the Ethernet or 
OSA input. Were there no EoI obligation, given a free hand, BT would not use this 
Openreach input and would deliver the service with the broadcast interface directly. 
Under the requirement of the modified Greenfield site approach, we consider that Ofcom 
should put EoI obligations to one side and  exclude these circuits from the count. 

 BT is aware of other fixed operators and dark fibre providers competing for outside 
broadcast services but they do not seem to have been included here. Specifically, Virgin 
Media and dark fibre operators are active in this marketplace according to our 
information. 

 […] 
 

80. In relation to the understatement of other CPs‟ and self-provided volumes, BT makes the 
following comments: 
 Ofcom has not included all relevant business models, for example self-provision including 

dark fibre as noted above.  
 Ofcom [7.262] notes that there are measurement issues related to circuit ends at data 

centres. Ofcom wants to count only customer ends and has attempted to exclude network 
ends from its assessment. Ofcom claims that this should not have biased the results, but 
we consider that optimism may be ill-founded. 

                                                           
7 See also Section 4.6 for comments on the MISBO market and on the criteria other than market shares. Also 
Section 4.5 on the generic issues of circuit counting and methodology. 
8 i.e. a product sold which consists of one or more passive fibre optic connections between two specified end 
points. 



REDACTED FOR PUBLICATION 

213 
Section 4.6 – Economic Assessment of MISBO Services 

 Ofcom has not requested data from all CPs (or self-providing customers such as large 
international banks and financial trading institutions) active in the market, and so the data 
are incomplete. 

 Where Ofcom have sent information requests to CPs, we believe that the questions that 
have been asked have not been correctly phrased to ensure consistency and accuracy of 
data provided and this may have led to CPs under-reporting their circuits9. 

 We consider that where Ofcom attempts to correct for errors and omissions, its correction 
methods for some of these flaws (which it recognises in concept) are flawed and lead to 
further systematic bias against BT. 

 
81. Any data errors are particular serious in markets with low volumes (such as the MISBO 

market), as even small errors have the potential to significantly distort market shares. 
Consequently, we consider that Ofcom must reconsider and correct its market share finding 
and, BT believes, come to a finding of no SMP.  

 
82. Furthermore, as set out in our response to Question 5, BT considers that Ofcom has in any 

case placed too much emphasis on market shares in this market. This over-reliance leads to 
a systematic bias in favour of finding SMP in this market. The MISBO is a small market that is 
expanding very rapidly and so market shares are likely to be unstable over the period of the 
review.  

 
83. In the 2008 BCMR, Ofcom [7.157] confirmed that it did not have a geographic breakdown for 

market shares for high bandwidth AISBO and so it is not able to make any assessment of 
market trends, again weakening its reliance on market shares as an indicator of SMP. 

 
84. BT has commissioned some market research by both Analysys Mason and Ovum to provide 

an independent assessment of market size and BT‟s market share in the MISBO market. The 
full reports are attached to this response. Both analysts reported difficulties in determining 
market shares partly due to the variety and complexity of the supply chain; many customers 
choose to self-provide services from components e.g. dark fibre as an alternative to buying lit 
wavelengths, making circuit count comparisons problematic. We expect that Ofcom must 
have encountered similar problems in its assessment.   

 
85. Ovum found that certain enterprises (mainly financial but also content providers such as []) 

were deploying very large quantities of dark fibre and furthermore, fully utilising the capacity 
with up to 40 wavelengths per fibre. For example, [] estimates that they have access to 0.5 
Tbit/s (or 50x 10Gbps wavelengths) capacity in the UK. In a market measured in a few 
thousands of circuits, this is highly significant and any exclusion of these will seriously affect 
market shares. Ovum also noted the substantial capacity deployed in the Data Centre market 
between sites of the same group. [], a wholesale colocation provider and host of several 
LINX internet peering points, quotes 1000 dark fibres between two such sites. 

 
86. Analysys Mason focussed on the end user market and interviewed 350 organisations on their 

use of high-bandwidth services; like Ovum, they found that dark fibre played a significant role, 
supplying over half of the total capacity. Significantly, Analysys Mason found 36 organisations 
employing dark fibre outside of WECLA and believe that there may be many more such 
organisations; counting just the ones they had found resulted in an estimated 5% drop in BT‟s 

                                                           
9 For example where a CP sites WDM equipment within a customer premises and uses this to support provision 
of lower bandwidth services within that building and to adjacent sites (a practice regularly applied by 
infrastructure-owning CPs including COLT) the wording of the s135 data request sent to CPs by Ofcom (Annex 
8.) would likely have resulted in the CP reporting the lower bandwidth services to end customers, but not 
including the higher bandwidth circuit to the common equipment. 
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share outside WECLA. The assumptions made by Ofcom on the limits CPs set on dig 
distance were also questioned as they found several examples from 500 metres to several 
kilometres.  

 
87. We suggest that other criteria which are relevant to an SMP assessment are particularly 

important for MISBO services: 
 Countervailing buyer power is high in MISBO and multi-site, long term contracts subject 

to competitive tendering, etc. are the norm. 
 Barriers to entry are low for MISBO  
 The rate of innovation is high.  
 Other players (OCPs and self-providers) are big strong companies – BT‟s scale and 

scope economies do not confer advantage.  
 BT‟s financial returns are not high. 

 
BT summary position on SMP outside WECLA 

88. Ofcom‟s market share calculations are not reliable and in a low volume, fast growing market 
like this, the scope for error in measuring market shares is high, such that over-reliance on 
shares in any SMP assessment is unwarranted. We believe that Ofcom has under-stated a 
number of competitors to BT in the provision of these services and self-provide opportunities 
are significant. Furthermore, the indicators of SMP other than shares on which Ofcom has 
relied on do not point to a finding of SMP, for the reasons set out above.   

 
89. Overall, BT does not agree with Ofcom‟s conclusion that BT has SMP in this market. Ofcom 

have not shown any specific market problem, either existing or expected, in the MISBO 
market that would justify the finding of SMP and the imposition of SMP conditions. 
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Section 4.7 – Economic Assessment of Data Centres 
 

Summary  
1. We believe that Ofcom has not described the unique role of Data Centres in the UK 

telecommunications market and has specifically overlooked the distinctly different set of 
conditions which govern the application hosting and Cloud computing markets.  

 
2. Further, we think that Ofcom has inappropriately applied its standard business-site methodology 

for determining competitive conditions at multi tenanted carrier-neutral Data Centres and thereby 
failed to recognise the intensely competitive nature of this very different market.  

 
3. BT believes that a limited number of Data Centres which operate as carrier-neutral, colocation 

hostels for both retail and wholesale customers are, by definition, competitive and sit outside the 
markets for terminating segments of leased lines (TISBO, AISBO and the proposed MISBO). On 
this basis, Ofcom should deregulate these key sites for all bandwidths and interfaces. 

 
4. This will remove unnecessary and unfair barriers to competition for connectivity to the third party 

co-location segment of the Data Centre market, bringing fresh competition and innovative 
services to business consumers. 

 
Data Centre features and market dynamics 

Definition of a Data Centre 
5. Ofcom [A12.15] notes there are several, very different commercial enterprises which could 

reasonably be called a Data Centre and at a physical level they all look pretty similar, albeit in a 
range of sizes.  

 
6. Generally, a Data Centre will: 

 Constitute a dedicated engineering space with a reasonable degree of security and access. 
 Have access to a reliable mains power supply, often with some form of local backup. 
 Offer a controlled environment for temperature, humidity and noise. 
 Accommodate industry-standard equipment racking suitable for housing electronic 

equipment. 
 Allow interconnection of equipment though structured flooring and/or overhead cabling. 
 Have access to wide area communications facilities, often on diverse routes. 

 
7. However, as Ofcom [A12.15] notes in passing but do not elaborate upon, there are significant 

differences in the ownership and the commercial models that operate across the market and we 
believe that it is these differences which give rise to the highly competitive conditions that operate 
in the carrier-neutral Data Centre connectivity market.  

 
8. Further, Ofcom [A7.50, A12.18] blurs the difference between the end customer for Data Centre 

Communications and the Data Centre operator, leading to a significant misunderstanding of the 
competitive conditions. In order to properly assess the markets for connectivity to Data Centres 
an understanding of the retail market and the end user choices is required.  

 

Retail customer needs and choice 
9. The end customer for the facilities offered in Data Centres can be one of a variety of end-users 

e.g.; 
 An application developer offering Internet based e-commerce. 
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 IT department supporting corporate data management. 
 Internet Service Providers with managed email and social media. 
 Financial trading companies. 

 
10. A common characteristic will be the customer’s decision whether to outsource the hosting of 

software to a third party or to self-provide on their own premises. Factors in this decision will be 
many, including - considerations of available space, expertise, capital, reliability, security, 
location of partners, and, to varying degrees, availability of communications connectivity. 
Customers will have to take some, or all, of these various factors into account in deciding which 
Data Centre to go to but competition is strong; whatever the end customer’s priorities, there is a 
wide choice of potential hosts (Ofcom quote this website; www.datacentermap.com) and 
geographical proximity of the Data centre to the customer’s head office or place of business is 
unlikely to be important. 

 
11. A clear difference between business connectivity provided to a customer’s own premises and 

that of a third party Data Centre is the degree of choice of communications provider available; a 
customer may be limited in choice at their own site to CPs who either have existing infrastructure 
or who will dig to the site at an affordable price1. No such constraint is imposed when choosing to 
host an application in a Data Centre where customers can select their CP of choice, both in 
carrier-owned or carrier-neutral sites.  

 
12. Similarly, subsequent migration to a different CP, especially in the carrier-neutral Data Centres is 

a simple matter of cross connecting to a new provider and can be done with little or no cost 
barriers; i.e. location of a software application in a Data Centre means that switching costs are 
minimised. 

 
13. In this sense one can postulate that the retail market for Data Centre connectivity is distinct from 

the more general retail Business Connectivity market of customers who are tied to a particular 
geographic location. The significance of this degree of retail customer choice is that it serves to 
make the wholesale market for connectivity extremely competitive within the carrier neutral, third-
party co-location Data Centres which make up a significant segment of the market.  

 
14. From the supply side and the perspective of infrastructure CPs, one factor which significantly 

lowers barrier to entry is the ability to re-use Data Centre investment for different customers at 
the end of a contract. The assets are sunk but re-useable as new customers can migrate to the 
Centre itself; contrast this with a potentially stranded asset when the CP digs to a specific 
customer site. This makes the business case for upfront proactive connection to Data Centres a 
comparatively safe investment. 

 

Segmentation of the Data Centre market 
15. Ofcom [A12.15] notes the rich variety of functions to be found in Data Centres and have loosely 

classified them by Data Centre type. We provide additional analysis below. 
 
16. We estimate around 20% of Data Centres are operated as hostels for 3rd Party customers, the 

rest being end user owned. The 3rd Party Data Centres further break down into the 
classifications shown in Figure 1. This shows that 84% of the Data Centres are likely to have at 
least 2 CPs in addition to BT providing connectivity, with some claiming over a dozen (See Table 
1 for an example). 

                                                           
1 The cost of this initial provision may be charged at the time of connection of may be recovered over the longer 
period of the contract. 

http://www.datacentermap.com/
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Figure 1  

Sub-classification of 3rd Party Colocation Data Centres) 

 

(Source: Broadgroup market research 

 
17. We believe that Ofcom is also correct in observing a large number of smaller Data Centres, with 

a long tail of decreasing size. However, as shown in Figure 2, the distribution of connections is 
very heavily skewed to the larger Data Centres with the top six businesses accounting for over 
half of the BT circuits.  

Figure 2  

BT circuits to data centres 

 

[  ] 

 

 

 

 

 

 

 

 

(Source: Openreach circuit inventory) 

 

18. Critically, these large Data Centres are also significant locations as they house tier-one internet 
peering points, international circuit termination points and mass-market applications  e.g. 
Facebook, Twitter. This makes them important from a CP perspective since their customers are 
likely to demand proximity to these facilities, either to reduce cost or latency or both. 

 
19. Another common feature of the larger Data Centre operations is the interconnection of a number 

of Data Centre sites within a group, providing distributed, resilient and, potentially, virtualised 
hosting services. The sites are often linked by copious amounts of dark fibre (see 
http://www.equinix.co.uk/en_UK/locations/emea/uk/london-data-centres/) though this is not 
usually extended outside of the group in order to maintain carrier neutrality. 

 

http://www.equinix.co.uk/en_UK/locations/emea/uk/london-data-centres/
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20. It appears to us that Ofcom has left the largest Data Centres out of their analysis. To give some 
idea of the scale of these enterprises there are at least 30 Data Centres which Openreach alone 
supplies with over 100 circuits and over a dozen of these exceed the largest category of Data 
Centre, in terms of bandwidth, considered in Ofcom’s analysis. Given that Openreach’s market 
share is unlikely to exceed [] this means that some London Data Centres are over four times 
as large as Ofcom’s upper selection limit. 

 
21. Clearly there is a significant difference between the largest of the Data Centres, and the mass of 

smaller Data Centres with fewer customers; we do not believe that it is an insurmountable 
difficulty to reflect this in regulation.    

 
22. In Annex 12 to the 2012 BCMR Consultation Document, Ofcom has taken a list of data centres 

and looked at the number of CPs providing connectivity at each; of 151 sites outside of the 
WECLA, Ofcom determines that 32 are served by at least 2 CPs in addition to BT i.e. they are 
competitively served; some if not all of these Data Centres should be treated as if they are core 
nodes and therefore connectivity between them and CP’s networks considered to be trunk 
routes. 

 
23. WECLA contains at least another 40 Data Centres [Ofcom, 5.158], many of which are significant 

3rd Party hostels, and terminate nearly half of the total UK circuits that Openreach provides into 
Data Centres. Ofcom have excluded WECLA on the basis that competitive conditions are 
different there and could mask any unique characteristics but that exclusion of the biggest 
segment considerably distorts Ofcom’s analysis and leads to ambiguous and inadequate 
conclusions. 

Value chains 
24. The flow of business through the Data Centre market can be confusing in that it differs from the 

linear retail-wholesale-infrastructure route of normal telecoms where the served customer 
normally has authority or control over the access to the site. 

 
25. In the case of Data Centres, the hosted customer, who is also the end user of the connectivity 

services, does not necessarily have the authority to sanction the provision of access cables, 
breaking through walls or in-building cabling which may be required.  Indeed, in most cases, the 
CP may not have any commercial or contractual relationship with the owner and/or operator of 
the building. This can lead to operational and commercial tensions as referred to later in this 
paper.  

 
26. There are a number of different ownership structures of Data Centres and these are illustrated in 

simplified fashion in Figure 3. 
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Figure 3  

Alternative models of commercial relationships in Data Centres 

 

 

27. The key point to note is that only the Retail and Wholesale models are potentially carrier-neutral 
and allow an independent relationship between the CP and the hosted customer access.  

 
28. One important distinction between the co-location Data Centre and a normal business premises 

is that the customer-supplier relationship for connectivity is between the infrastructure CP and the 
retail or wholesale hosted party (or via their chosen intermediate CP) and not the operator of the 
building.  

 
Geographic variations in Data Centres  
29. London is perhaps the leading metro centre in Europe for Data Centre hosting driven by high 

concentrations of finance sector and corporate demand. We estimate that 75% of the UK 3rd 
party Data Centre capacity is to be found in or around London. Exclusion of WECLA hinders 
appreciation of the true picture of UK Data Centre connectivity. 

 
30. However, there are other key UK centres for hosting, with Slough, Manchester and Edinburgh 

being well established and significantly large new Data Centres springing up in Portsmouth, 
Newport, Lincoln, Norwich and Enfield. These demonstrate that geography, and specifically the 
density of business premises in the surrounding area, are not necessarily important factors 
determining where to site a Data Centre. More important are proximity to power supply, 
avoidance of flooding, and access to primary communication routes. 

 
Growth and trends 
31. We believe that the Data Centre market as a whole is growing rapidly but the 3rd Party Carrier 

neutral sector is growing fastest of all at a CAGR of 31% in terms of space (Source: Broadgroup 



REDACTED FOR PUBLICATION 

220 
Section 4.7 – Economic Assessment of Data Centres 

market research). There is a commensurate increase both in the number of circuits and the total 
bandwidth provided.  

 
32. Data Centres are becoming more sophisticated in their product marketing and offer multi-site 

connectivity for diversity and resilience, usually through the use of dark fibre components. 
 
33. Community of interests are also cited as USPs with, for example, a cluster of mobile network 

operators around the Equinix sites in Slough, and financial trading focused on the City of London. 
 
34. With high accommodation costs in the City and Docklands, and the need for financial sectors to 

show data resilience, there is a growing trend to locate large Data Centres outside of central 
London, as evidenced by Ofcom’s own mapping Ofcom [Figures 29 and 30] and the Ovum report 
which accompanies this response. This places significant numbers of circuits in postcodes which 
are outside the WECLA. 

 
Operational and commercial relationships 

35. [] 
 
 
 
36. [] 
 
 
 
37. [] 
 
 
 
38. [] 
 
 
 
39. []  

 
 
 
 
 

 
Regulatory assessment 

The issue of a separate Geographic Market 
40. Ofcom [A12.2] rejects the idea of a separate specific geographical market for Data Centres, 

quoting reasons given in Section 52. It is not entirely clear to us what Ofcom has in mind here and 
in any case what BT argued was that, at the level of the customer market, a case could be made 
for some Data Centres being distinct locations and that pre-existing competitive infrastructure is a 
key feature of these sites, which is quite different to the standard assumption of customers being 
in fixed locations, for the reasons discussed above. 

                                                           
2it is not clear what specific paragraphs are referenced – much of the discussion around Data Centres in Section 5 is 
used to substantiate the rationale for WECLA 



REDACTED FOR PUBLICATION 

221 
Section 4.7 – Economic Assessment of Data Centres 

41. As discussed in detail in our assessment of the SMP analysis in Section 4.4 and at Section 4.5, 
we do not feel that Ofcom’s methodology, conceived for low bandwidth services delivered to 
business customer sites, is at all appropriate to consider competitive conditions of high volume 
services delivered to a carrier neutral multi-tenant facility.  

 
42. Ofcom’s geographic analysis of competitive supply implies a purchasing process whereby a retail 

customer will look for suppliers with infrastructure able to serve their own specific site. This 
predictive analysis is inappropriate for the carrier-neutral multi-tenant data centre sector of the 
business connectivity market where retail customers actually seek out sites which are already 
provided with fibre and have existing CP infrastructure. This means that a dig-distance rule of 
200 metres is not relevant to the choice available to end-users. Instead Ofcom should simply 
count the number of CP’s who have already got capacity at these Data Centres in order to 
establish whether the site is competitive or not. 

 
43. Ofcom have counted all types of Data Centre in the reach analysis without distinction. This will 

blur the difference between carrier neutral data centres, who encourage multiple CP presence, 
and non-neutral (i.e. carrier-owned, end user operated and systems integrator ) who either rely 
on own-infrastructure or chose a 1+1 CP diversity strategy, befitting their commercial model (see 
Figure 3). 

 
44. We estimate the ratio of these two models to be around 60:40 which is also approximately the 

split of competitive to non-competitive sites shown in Ofcom [Figure 90]. 
 
45. It should not be surprising to find that, if the dig distance is extended to 1km, then almost 100% 

of Data Centres are within reach of 2+ CPs, since, in general, other business sites (and indeed 
some residential cable networks) will be served by alternative CPs, unrelated to the business of 
the Data Centres. 

 
46. BT considers that the distance to competitor fibre outside of the Data Centre is, in this segment 

of the Data Centre market, immaterial since competing fibre exists by definition. The extension of 
dig distance to 1km, while meaningful for >1G services to a business site, does not provide any 
further insight into Data Centre fibre availability and potentially risks picking up unrelated fibre 
infrastructure in the local area. 

 
47. Ofcom [A12.10] considers whether there is a characterising factor which could be used to define 

a subset of business sites as Data Centres and concludes that many of the activities carried out 
within a Data Centre are also carried out at business customer sites. This is unsurprising; the 
market for third party hosting of applications is generally driven by business customers 
outsourcing their in-house applications. 

 
48.  What makes the multi-tenant Data Centre different from the normal business site is the high 

customer concentration on site and direct access to competitive fibre infrastructure, usually 
closely connected to the CP’s core network. In terms of telecommunications regulation, the multi-
tenant Data Centre is a point concentration of very short terminating segments internal to the 
Data Centre itself and usually provided by the Data Centre hosts, connected directly to the core 
network of the CP within the Data Centre.  

 
49. When viewed in this way, there is no justification in regulating any of the connectivity into the 

Data Centre as it is effectively competitively supplied core network capacity and constitutes a 
node of the CP itself. 
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50. Finally Ofcom [A12.18-12.37] looks for break-points in the distribution of Data Centres of different 
sizes, as measured by total number of circuits and, alternatively by total supplied bandwidth. 

 
51. Ofcom exclude in their analysis Data Centres within WECLA ostensibly to remove from the 

analysis the influence of the competitive nature of the London business environment. We think 
that this misses the point as by excluding the most competitive sites Ofcom bias the analysis 
towards finding the market to be un-competitive. 

 
52. Ofcom [A12.24] concludes that there is a smooth decline in numbers of Data Centres as both 

total circuit count and total bandwidth tests increase. We believe that this exercise is error-prone:  
 Excluding WECLA means that a significant proportion of very large Data Centres are 

excluded. The upper limits of 200 circuits and 20,000Mbps are far short of even BT’s share of 
the capacity into the largest Data Centres []. 

 The difference between actual and potential capacity of the Data Centres has not been 
recorded so it is unclear whether there is a population of partly filled or fully utilised sites. 
This dilutes the significance of the correlation with circuit numbers or bandwidth. 

 Ofcom [7.281] accepts that information on dark fibre is scant but a single fibre pair can carry 
up to 80 x 10Gbps connections, dwarfing Ofcom’s upper measurement limit of 20Gbps. One 
Data Centre boasts of 1000 dark fibres connecting two of their locations. 

 
53. In any case, the lack of a break point should not mean that the manifestly competitive large sites 

should not be de-regulated; Ofcom simply need to count sites which have 2 + CPs and are listed 
or advertised as carrier neutral Colocation facilities. Other factors such as presence of LINX 
internet peering nodes, dark fibre capacity to sister sites and mobile network GRX nodes will add 
confidence to the classification.  

 
The network reach analysis  
54. Notwithstanding the point that potential dig distance is irrelevant compared to actual presence, 

we find some of the analysis difficult to follow. For example, if 70 sites meet the criterion of a 
200m dig distance from 2+ OCPs Ofcom [A12.27], it is not clear why the number of Data Centres 
meeting the least stringent criteria (presumably 10 circuits and 500 Mbps) shown in Ofcom 
[Figures 85 and 86] only 41. It seems unlikely that 29 of these 70 Data Centres are smaller than 
these criteria and hence omitted from the graphs. 

 
55. Similarly, the same analysis but with a dig distance of 1Km only illustrates ~75 as passing the 

test, Ofcom [Figure 87 and 88] of the 129 quoted Ofcom [A12.30]. 
 
56. Figures 89 and 90 purport to show the proportion of sites which meet the dig criteria for varying 

levels of bandwidth and number of lines. As suggested above, this analysis is simply measuring 
the proportion of neutral to non-neutral Data Centres (~60%) a distinction which is lost if one 
takes a 1Km dig distance since most Data Centres will be within 1Km of 2+ CPs regardless of 
their intention to use those carriers. 

 
57. Ofcom [A12.37] suggests that first mover advantage could suppress a CP’s inclination to dig 

1Km; while this might be true for the smaller Data Centres, the carrier-neutral Data Centres 
would not be able to compete effectively if fewer than three CPs (including BT) were present. 

 
Regulatory remedies 
58. In our view, Ofcom [A12.39] leaps to an unsubstantiated conclusion where, with no prior 

discussion, a link is made between the competitive conditions in Data Centres with the almost 
unrelated topic of DWDM interconnect. While the issue of interworking different vendors’ DWDM 
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equipment deserves consideration and is treated elsewhere in this response, we consider that 
the requirement is based on spurious and illogical reasoning for the following reasons: 
 Optical interconnect with Openreach is not needed by CPs in competitive Data Centres 

where OCPs have their own infrastructure back into their core networks. 
 The vast majority of BT circuits into Data Centres are low bandwidth TISBO and AISBO 

circuits – MISBO circuits are few and usually internal (to BT) sales. 
 Other CPs will also be aggregating smaller circuits and carrying them into their core, 

potentially using DWDM, to be disaggregated and onward routed. 
 Even if there is a case for requiring an interconnect remedy in MISBO, it is unfair and 

indefensible to link that to the deregulation of the AISBO (and indeed TISBO) markets into 
carrier-neutral Data Centres. 

 
BT’s alternative proposals 
59. We appreciate the novel and diverse character of Data Centres which makes them challenging 

for Ofcom to analyse and classify; however, they are such an important and growing feature in 
the telecommunications landscape that ignoring them is not an option. Our suggestions are set 
out below. 

 
Treat Large Data Centres as core nodes 
60. We discuss the general issues of identification of nodes in our response to the Wholesale market 

boundary at Section 4.2. 
 
61. BT proposes the identification of a set of carrier-neutral multi-tenant Data Centres which meet 

tests qualifying them as effectively core nodes. This will remove them from the market for 
terminating segments of leased lines at all bandwidths and interfaces and remove SMP remedies 
at these sites. This is analogous to the identification of the Trunk Aggregation Nodes in the last 
BCMR. Conceptually, we see the position of these nodes as shown in Figure 4 below.  
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Figure 4   

Carrier-neutral Data Centres as core network nodes (BT Proposal) 

 

 

62. Ofcom should identify from their list of Data Centres which ones offer carrier-neutral colocation 
facilities, either in the retail market or the wholesale CP market and count the number of CPs 
present; more than two OCPs in addition to BT would signify that the site is competitively served 
with core network. This can be made public by Ofcom. 

 
63. Once a site is classified as a competitive Data Centre, SMP conditions appropriate to that 

geography would fall for all product markets (i.e. AISBO, TISBO and MISBO) and BT would be 
free of any regulatory obligations constraining commercial decisions surrounding the supply of 
connectivity. For end-to-end circuits, the remote ends of circuits would continue to be subject to 
the conditions applied at the remote geography and the boundary of the regulated segment 
would be the appropriate TAN as per existing regulation. 

 
64. The effect of removing regulation from specific large Data Centres will be to create more freedom 

for BT to meet the very specific needs of the Data Centre customers in respect of price, delivery 
and packaged solutions. By enabling non-standard, bespoke solutions at variable prices this 
proposal would generate innovation and increased choice for business consumers.  

 
65. Our competitors already offer flat-rate, any-to-any Data Centre Ethernet connectivity, at a variety 

of speeds, using switching infrastructure interconnected with dark fibre, and we believe their 
market share is high and growing. BT’s ability to compete will be greatly improved with removal 
of constraints on price notification, charge control and non-discrimination regulation at these key 
sites. The impact on the market will be to further drive competition and innovation. 

 
66. There are a wide variety of commercial and operational models employed by Co-location Data 

Centres and each has different implications for the relationship between BT and the Data Centre 
operator. For example, some Data Centres oblige CPs to terminate their circuits in a “meet-me” 
room and only permit their own staff to run fibre cross connect to the customer’s equipment 
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racks. []. This proposal will allow BT to accommodate Data Centre-specific procedures and 
business models in its end to end supply processes. 

 
67. The removal of unnecessary regulation between Openreach and its CP customers will allow a 

more effective delivery of service at market-competitive rates in a large part of the co-location 
Data Centre market. We believe this will encourage innovative propositions based on leading-
edge technological solutions. 

  
68. The number of Data Centre sites meeting the qualifying criteria is likely to be relatively small and 

we believe this can be easily managed by Ofcom. We would expect the list to be reasonably 
stable over the period of the charge control and be refreshed as part of the three yearly cycle of 
market review by Ofcom. A candidate list is attached to this response at Table 1  

Example of connectivity to a typical large 3rd Party Data hostel 

[] 
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69. Table 2.  
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Table 1  

Example of connectivity to a typical large 3rd Party Data hostel 

[] 
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Table 2  

Candidate list of Carrier-neutral Data Centres (not exhaustive) that could qualify for deregulation 
 

Elite Ltd Internet House Portsmouth 

Equinix LD3 London Park Royal IBX Centre London 

Equinix LD5 London Slough IBX Centre Slough 

Equinix LD4 London Slough IBX Centre Slough 

Equinix LD2 London West IBX Centre London 

Global Switch Global Switch SARL Docklands 

Global Switch Global Switch SARL #2 Docklands 

IFL (now TeleCity) IFL2 Manchester 

IFL (now TeleCity) IFL3 Manchester 

Interxion  LON1 London 

London Hosting Centre London Docklands Telstra Docklands 

QI-Comm Ltd Tutis Point Docklands 

Sentrum Sentrum 4 Woking 

Sentrum Sentrum 3 Watford 

Sentry42 Norwich Norwich 

Telecity Group Meridian Gate Docklands 

Telecity Group 8&9 Harbour Exchange Docklands 

Telecity Group 6&7 Harbour Exchange Docklands 

Telecity Group Sovereign House Docklands 

Telecity Group Bonnington House Docklands 

Telecity Group Old Street The City 

Telecity Group Manchester 2 School of Computer Science Manchester 

Telecity Group Manchester 4 Greenheys Manchester 

Telecity Group Powergate Acton UNIT 1 Acton 

Telecity Group Powergate Acton UNIT 2 Acton 

Teledata UK Teledata UK Manchester 

Telehouse Telehouse West Docklands 

Telehouse Telehouse East  Docklands 

Telehouse Telehouse North  Docklands 

The Bunker The Bunker - Ash Data Centre Sandwich 

UK Grid Data Centres (now 
Telecity) 

Manchester 1 @ Synergy House Manchester 

UK Grid Data Centres (now 
Telecity) 

Manchester 2 @ Parkway Manchester 

Virtus Data Centres Ltd Virtus Enfield DC 1 Enfield 
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Section 4.8 – Economic Assessment of TI Trunk Services 
 

Summary 
1. This Section examines the extent of OCP handover in relation to BT‟s network and responds 

to some of the points made by Ofcom on our November 2011 proposal, including objections 
raised by OCPs.  

 
2. We do not accept the key arguments advanced by Ofcom on matters of economic principle 

that our proposal is fundamentally at odds with established practice of defining economic 
markets, nor those more practical objections of OCPs to our proposals which we consider to 
be unfounded. 

 
3. Ofcom has accepted that CPs‟ networks have expanded and that PPCs are now handed over 

at more than 600 BT buildings. This is significantly beyond the 56 nodes used to define the 
trunk network in the 2008 BCMR and it demonstrates the extent of competition for TI services 
in the UK. Ofcom also recognises that three CPs have the capability to self-provide almost all 
of their trunk segment requirements. As our analysis shows, there are five CPs that could 
compete for more than 70% of BT‟s retail TI circuits without having to buy trunk from BT or 
any other CP. 

 
4. We consider that Ofcom has gone some way to recognise the capability of alternative 

providers by deregulating „national‟ trunk routes but it is wholly insufficient. Further, Ofcom 
continues to reaffirm that we have SMP in a new market called „regional‟ trunk, based largely 
on an estimated BT market share of 89%. Ofcom‟s definition of trunk is still based on routing 
of retail circuits notionally via BT‟s Tier 1 network nodes which we demonstrated in our 
November 2011 submission to be incorrect. This approach systematically overstates BT‟s 
volumes and understates those of other providers thereby exaggerating our market share. In 
effect, rather than addressing the errors of the previous model directly, the errors now appear 
to be concentrated into Ofcom‟s new „regional‟ trunk market. 

 
5. In the light of our continuing concerns with Ofcom‟s approach to market definition and market 

power and Ofcom‟s comments on our proposals, we commissioned SPC Network to review 
the latest information we have available on the proximity of CPs' network to BT nodes. We 
also asked them and to make proposals which are compatible with Commission Guidelines 
and address Ofcom‟s concerns. Their report is based on economic principles of competition 
standards and is associated with this response.  

 
6. SPC Network argues that a definition of the trunk network based on 78 nodes would more 

truly reflect the competitive boundary between terminating segments and a competitive core 
network and would not rely upon any notional assumptions about how circuits are routed over 
BT‟s network. We consider that this definition proposed by SPC Network better reflects the 
true position on trunk services. Our analysis in this section gives background support to this 
proposal. 

 
7. In our view Ofcom‟s proposal to continue to regulate trunk service does not meet the three 

criteria test laid down by the Commission. It is empirically undeniable that there are not high 
barriers to entry given the replicability of this service by other operators and indeed Ofcom 
acknowledges this fact. The services are in any case migrating and the industry is adopting 
common core networks (albeit in a staged fashion) depending on the legacy aspects of 
service evolution indicating that competition will continue. Finally, Ofcom has not 
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demonstrated any evidence it could not deal with issues of competition arising under 
Competition Law. Other NRAs do not regulate this service and Ofcom is an outlier. 

 
Introduction 

8. For ease of exposition, this note follows the order of analysis presented by Ofcom [Section 6] 
with reference to the more detailed analysis contained at Ofcom [Annex 8] and the part of the 
SMP analysis in Ofcom [Section 7]. As background, we acknowledge that Ofcom has 
provided a fair summary of BT‟s November 2011 submission; we note however that Ofcom 
made no reference to the independent Report prepared by SPC Network of March 2012. 

 
9. In essence, our position is that whilst Ofcom has given some recognition of the weaknesses 

in the calibration of its current model of markets and network competition for TI services and 
attempted to correct for these, the underlying problems associated with the model itself have 
not been adequately addressed. Further, the introduction of a completely new market – 
regional trunk – merely appears to concentrate all the errors of calibration into a narrower 
market giving wholly false signals as to BT‟s market power.  

 
10. This may be judged from Table 1 below which shows that the underlying SMP analysis based 

primarily on imputed „shares‟ has not substantively changed and what has really happened is 
the circuits have in effect been „moved around‟ between alternative market definitions1.  

 
Table 1 

Ofcom market share estimates for BT in trunk  
 2008 2012 

Regional N/A 87% 
National 58%-83% 46% 

Overall (BT estimate)+ 60-65% N/A 

Source: Ofcom [2008 7.360] [2012 7.441] 
+ Analogue circuits are excluded in 2012 but possibly included in 2008. 

 
11. A consequence of defining a new market (regional trunk) is that the routes between what 

would normally be regarded as highly competitive major urban areas served by multiple 
networks (and which offer full connectivity between them for all types of traffic) - can be 
subsequently classified into any of originating/terminating segment, regional trunk and 
national trunk on an almost arbitrary basis.  

 
12. Hence for example: 

 Brighton to Hastings (37 miles) is a national trunk circuit. 
 Eastbourne to East London (50 miles) is a terminating segment. 
 Plymouth to Liverpool (290 miles) is a regional trunk circuit with Liverpool to Manchester 

(34 miles) a national trunk circuit. 
 

13. It is important also to note that there are at least two CPs other than BT who are present at 
each and every one of these urban areas able to carry traffic between these areas entirely on 
their own networks not requiring anything from BT – irrespective as to whether the circuit is 
defined as terminating, regional trunk or national trunk. 

 
14. Rather than address the anomalies which were present in the 2008 model, the refinement of 

a new market has now made these anomalies endemic; it is easy to find numerous examples 

                                                           
1 We note that Ofcom [2012 Table 81] argues that the change in methodology means that precise comparison 
between 2008 and 2012 for National trunk circuits is not possible.  
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where a national trunk can be shorter than both a terminating segment and a regional trunk 
and a regional trunk can be shorter than a terminating segment. This approach cannot be a 
good basis for defining different markets. 

 
15. Further, Ofcom continues to assume notional Tier 1 routing between catchment areas whilst 

acknowledging this does not generally take place in practice in any case. Where BT supplies 
two terminating circuits to OCPs and where routing crosses catchment areas, we are still 
attributed additional notional trunk circuits. For the regional trunk market in particular, this 
simply adds up to an exaggeration of the market share. 

 
16. We firmly believe that the attribution of trunk circuits to BT and OCPs remains fraught with 

measurement difficulties to such a degree that we consider no reliance whatsoever can be 
placed on the resulting market share estimates as the basis of a sound SMP assessment. 

 
17. Ofcom has cited a number of objections to BT‟s alternative proposal to re-define the boundary 

between terminating segments and the competitive „trunk‟ service: 
 Technical and practical difficulties put forward by CPs [6.55-6.64]. 
 Compatibility with EC Guidelines [6.68-6.74]. 
 Other points of principle on criteria to assess market power [6.88-6.100]. 

 
18. We comment in detail on these matters below but in summary: 

 We consider that here is no merit in the technical difficulties of expanding the competitive 
footprint; that OCPs could easily accommodate this change and that Ofcom should not 
have accepted these points without further probing. 

 We consider that a revised market definition defining the boundary by OCP presence as 
the primary indicator of variation in competitive conditions is fully compatible with EC 
Guidelines on market methodology and that it is not materially different from the approach 
Ofcom adopted in the WBA market review. We also consider it highly relevant that Ofcom 
is out of line with the EC Recommendation not to regulate this market which seems even 
more remarkable given the extensive infrastructure competition in the UK. Additionally, 
Ofcom has in effect defined a completely new market which is not in the Commission 
Recommendation. 

 We have given further consideration to our proposal based primarily on CPs presence at 
handover nodes to permit a wider range of factors to be taken into consideration, noting 
that market shares are highly problematic. 

 
19. In the light of Ofcom‟s extensive comments on our alternative proposal, we invited SPC 

Network to examine these and make proposals which could wherever possible, encapsulate 
the underlying notion of catchment areas as Ofcom has developed over time. They argue that 
it is reasonable to extend the core competitive footprint to take account of the extensive 
handover which occurs outside Tier 1 node buildings, noting that the vast bulk of UK 
businesses are served in this footprint within close proximity to these exchanges and OCP 
presence.  

 
20. SPC Network propose a Regional aggregation boundary. Noting that many of the circuits 

were supplied under conditions of countervailing buyer power, SPC argues that BT does not 
have SMP in the market of circuits between these boundaries. 
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Issue 1:  Is there a break between trunk and terminating segments 
2007/8 Review 
21. Ofcom [6.13] repeats the assertion that „trunk services are subject to economies of scale‟ as a 

basis for arguing that CPs will tend to have only one point of interconnection in a single (TAN) 
area. As far as we can see, there has never been any empirical evidence of the importance of 
economies of scale associated with the Tier 1 element of BT‟s network but Ofcom in fact 
attributes this feature of our network with economies of scale at numerous occasions2. 

 
22. The presumption of economies of scale at Tier 1 nodes in fact drives two critical features in 

Ofcom‟s model of notional routing and associated incentives on CPs to acquire handover at 
Tier 1 nodes. We invited SPC Network to review both aspects of these assumptions from 
network engineering and economic perspectives.  

 
23. With regard to the issues of economies of scale and scope and efficiency in using Tier 1 

nodes, SPC Network concludes the following:  
 

“Tier 1 nodes, which are in reality cross-connects, serve the purpose of taking traffic off the 
SDH rings to prevent dis-economies of scale on the ring. They do not, of themselves, provide 
BT with any economy of scale. They are generally located in urban areas because that is 
where pinch-points tended to occur historically. In essence Ofcom has its cause and effect 
the wrong way around.”3 

 
24. With regard to the issue of incentives on OCPs to acquire handover at Tier 1 nodes, SPC 

Network concludes the following:  
 

“Ofcom is looking at the issue through the wrong end of the telescope. Rather than examining 
actual customer (OCP) behaviour, i.e. the extent and location of handover, it starts with a 
misunderstanding of the network architecture that leads it to locate the boundary between 
trunk and termination in the wrong place.”4 

 
25. In summary, we consider that the presumption of material economies of scale associated with 

Tier 1 nodes is misplaced and neither notional routing nor an association with incentives to 
acquire handover at Tier 1 nodes can be attributed to this particular feature of BT‟s network. 
The Tier 1 network does not confer substantive efficiency benefits on BT to the extent that 
they should assume the importance in the market definition and market power assessments. 

 
26. That OCPs have handover which is far more extensive than at Tier 1 nodes is a matter of fact 

not conjecture or assertion. CP presence will be heavily influenced by sunk costs and real 
options to extend their capability to take any sort of traffic across any protocol as technology 
evolves. There is a parallel here in that it is also a fact that CPs have built extensive access 
networks in many metro areas beyond WECLA for example. 

 
27. Our position on the generic distinction between terminating and trunk markets is set out in our 

detailed response to the Wholesale market boundaries analysis; trunk is nothing other than 
„self-supply‟ and would not normally be a merchant market by itself distinguishable from a 
wider service. We are not aware of any CPs who just offer a „trunk‟ service to third parties and 

                                                           
2 Sometimes also economies of scope. The references include 6.13, 6.15, 6.17, 6.67, 6.85 6.103, 6.106, 6.107, 
6.112, 6.121, 6.136, 6.175, 6.176. The parallel presumptions of efficient routing or efficiency are found at 6.2, 
6.13, 6.14, 6.15, 6.17, 6.57, 6.66, 6.67, 6.93, 6.99, 6.103, 6.107, 6.114, 6.116, 6.121, 6.126, 6.134, 6.137, 6.153, 
6.161, 6.175 and 6.178. 
3 SPC Network “Business Connectivity Market Review: Technical Aspects of the Market Definition of TI Trunk”. 
4 Ibid. 
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nothing else besides; if a CP has an access network it will then have a core network and this 
development took place many years ago when it became evident that this was not a viable 
business proposition by itself. 

 
Stakeholder views 
28. We note that most stakeholders [6.24] did not directly comment on the issue of trunk and in 

effect were happy to have the status quo, on the grounds this would be least disruptive to 
their own business models. We do not think that this constitutes a reasonable grounds to 
maintain unwarranted regulation on BT. 

 
29. Ofcom [6.40] indicates that it agrees with BT „that some competition using indirect routings 

routing is likely to be possible …‟. We do not support the notion of „indirect routing‟ with the 
connotation that for any circuit, an operator will make a conscious decision to route in one 
way or another. The exact manner of choice of routing is in fact software controlled to ensure 
that a resilient path can be found which does not rely on the same links and switches. The 
actual routes may be very unpredictable and do not conform in any way to the idea of a 
London-Birmingham being made up of two parts of London to Coventry and Coventry to 
Birmingham as distinct from London to Birmingham direct. 

 
30. As Ofcom previously noted [6.39], a central plank of our submission was that routing is a 

matter for the network provider and the customer will be both wholly indifferent and wholly 
ignorant as to how it is actually achieved. As discussed below, the SDH network of BT has 
evolved over time but no parallel can be drawn from the retail notion of a trunk route (between 
major cities or conurbations) to an equivalent network or wholesale route; the network is the 
network is the network – it can only be treated as a single unit. CPs will have likely broadly 
similar networks to BT (albeit they may differ in some respects) and the scope of their SDH 
networks is purely geographic.  

 
31. We provide below a detailed response to the Stakeholder reactions to BT‟s proposals [6.55-

6.64] which as noted above, we consider should not have been taken at face value by Ofcom. 
 
(i) Lack of spare capacity at PoHs [6.57] 
32. We have analysed the utilisation of PoHs and established that more than 50% of the capacity 

is unused on average. Given that the TI market is in decline, the availability of capacity should 
not prevent a CP from competing for leased lines business for the foreseeable future and 
indeed CW&W [6.61] argues that TI circuits are likely to migrate to AI „in the next few years‟5. 
It is also likely that CPs will roll out more modern equipment to their sites that will be capable 
of supplying either TI, AI, or MISBO connectivity so the expectation would be for increased, 
rather than decreased competition in the future. 

 
33. This is particularly true for very high bandwidth circuits and it is wholly untenable in our view 

to argue, as C&WW has done, that a spare capacity of 622M is needed at a PoH before 
competitive provision can be offered for a 64kb circuit. 

 
(ii) Diversity is a crucial part of PPCs [6.58] 
34. As we noted above, TAN areas usually contain more than 1 PoH to a CP, and BT provides a 

number of resilient PPC options which means that a CP would not have to rely upon BT for 
trunk, even when providing high availability circuits to customers. It should also be noted that 
diversely routed, high availability circuits are a small percentage of the market (perhaps less 
than 1%). 

                                                           
5 Note this statement does not lend support to Ofcom‟s analysis placing TI and AI services in separate markets. 
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35. End to end circuit availability is not solely dependent upon diversity. Many BT exchanges are 

only fed by a single fibre but still deliver the desired level of reliability. Ensuring Business 
Continuity requires consideration of each element of an overall network design, the probability 
and impact of failure, and contingency provision. This becomes increasingly difficult to 
manage as the network grows and becomes more heterogeneous; that BT‟s network has 
evolved is a reflection of this point6. It is entirely possible that circuit availability on a simpler 
network with fewer links could be higher than experienced on a large complex network.  

 
(iii) The need for national wholesale providers [6.58] 
36. The analysis provided below shows that a number of CPs can provide nationwide solutions 

using only their own network for trunk. 
 

37. In order to illustrate the point we have analysed BT‟s Retail Private Circuits (as we do not 
have access to OCPs end to end  circuits) using the existing TAN catchment areas to decide 
when a circuit has a trunk segment. Each circuit is then examined to see which CPs have a 
PoH at each end of the circuit that would enable them to compete for that circuit by entirely 
self-supplying the trunk segment.  

 
38. Figure 1 shows that 2 operators could self-supply the connectivity between TANs while a third 

could supply 98%. It is clear that national wholesale providers exist on the basis of Ofcom‟s 
benchmark of BT+(at least) 2 CPs.  

 
Figure 1 

Capability of CPs to provide trunk service 

 
 

                                                           
6 See also the discussion in the SPC Report of 2011 on this matter. 



REDACTED FOR PUBLICATION 

234 
Section 4.8 – Economic Assessment of TI Trunk Services 

(iv) Alternative definitions and charging principles [6.59] 
39.  C&WW claim that the definition of trunk for sub 2M circuits would have to be different from 

other circuits as the DPCN routing occurs at 69 nodes. This confuses the actual circuit routing 
with the radial distance algorithm that is used for charging. Sub 2M circuits are handed over 
within a 2M bearer from the nearest DPCN node. The bearer is not a trunk circuit - it is an 
access mechanism for the efficient delivery of sub 2M circuits. 

 
Ofcom‟s analysis 

Separate trunk and terminating segments 
40. We consider that Ofcom‟s suggestion [6.66] that trunk and terminating segments are 

complementary is somewhat self-defining and endogenous. As we discuss in our response to 
the wholesale market boundaries at Section 4.2, any breakdown will be entirely specific and 
endogenous to any one network, unlikely to generalise, and of only limited relevance to a 
market boundary analysis where the aim is to solve the access bottleneck problem7.  

 
41. Ofcom [6.67] attributes lack of demand-side substitution to differences in aggregation 

opportunities and that trunk has „greater aggregation opportunities‟. Ofcom does not precisely 
define what it means by aggregation in this context8. Specifically, if trunk nodes are taken to 
be fixed number of nodes independent of a particular choice of network structure, as Ofcom 
seems to assert, then a CP most definitely has choice between local turn around paths for 
traffic versus „tromboning‟ paths for traffic which go deep into the network structure. In this 
case, origination and trunk are emphatically substitutes. 

 
42. On the other hand, if trunk nodes are selected according to a particular network structure, as 

Ofcom has in fact done in this case by defining it on BT‟s network, then the distinction is 
endogenous to that particular structure. For this network and only this network, origination 
and trunk are complements. For all other networks, in this case all the OCPs, where their 
network structure is different, origination and trunk are emphatically substitutes. 

 
43. Ofcom [6.68-6.69] quotes at length the EC‟s thinking on trunk routes and a supposed 

distinction between „thick‟ and „thin‟ routes. We believe that the most appropriate way in which 
to consider this issue is with respect to CP presence; indeed the EC emphasises in this 
regard the notion of a „thin route‟ being associated with a „single operator‟. By deduction 
where there is more than one operator the route might be deemed not to be „thin‟. 

 
44. It is common ground [6.70] between all parties that there is something called „trunk‟ which 

broadly can be taken to be core infrastructure; as such we do not think this gives any 
particular support for Ofcom‟s approach to how it has chosen to define trunk around Tier 1 
nodes and TANs. 

 
45. Specifically, we do not consider that Ofcom‟s assertions [6.72-6.74] on the extent to which 

CPs need BT to supply „trunk‟ which is based on a comparison of PPCs with retail circuits can 
be relied on as this in effect presupposes that the correct market definitions have been 
applied along with the use of notional routing. Further, PPCs will be used to feed all sorts of 
downstream markets including for example PSTN as well as VPNs and we note that Ofcom 

                                                           
7 Ofcom defines a terminating segment as including both access and backhaul. We do agree that there is a 
distinction between access and trunk, but Ofcom‟s distinction between terminating and trunk is endogenous 
because of the way Ofcom defines trunk.   
8 BT has prepared a detailed exposition on this matter which we are willing to provide to Ofcom on request. The 
Paper also addressed the economics of hierarchical and flat network architectures. 
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does not appear to have undertaken sensitivity testing of BT‟s wholesale share to alternative 
assumptions about the downstream markets as was done in 20089.  

 
46. Ofcom [6.73] notes, the data only supports a „notional‟ requirement of trunk which is – we 

assume – built entirely around BT‟s network topology and assumes routing via Tier 1 nodes. 
As discussed below, Ofcom‟s definition of trunk is a notional construct entirely. In our view, 
attributing a trunk route based on just BT‟s network is not a meaningful exercise; CPs would 
not be able to identify a „trunk‟ utilisation in any other sense that they utilise their own 
networks to the fullest extent of their available network capacities.   

 
47. We are therefore not clear on what basis Ofcom [6.73] asserts that „where a CP buys a 

terminating segment (from BT) it often also buys a trunk from BT rather than self-supplying‟. If 
this is all based on notional routing it is not a helpful or useful finding, quite apart from the 
vagueness of the word „often‟. Indeed if it is the case that Ofcom [6.73] believes that „Across 
all CPs there appear to be a sufficient number of instances where OCPs can self-supply the 
trunk segment‟ – it is prima facie evidence that BT does not have SMP in this activity in any 
case. 
 

Identification of the break between trunk and terminating segments 
48. Ofcom [6.77-6.78] attributes the BT proposal as an extreme, unreasonable and implausible 

construct. It is a matter of fact that: (a) CPs have extensive core networks; (b) the UK has 
long argued that it has one of the most competitive markets in the world; and (c) many CPs 
have built out way beyond nodes which contain Tier 1 switches. That that CPs have built out 
in this way is indisputable. 

 
49. We respond to each of the concerns set out by Ofcom at [6.78]: 

 
(a). Approach to market definition 

50. Ofcom [6.79] asserts that BT‟s approach „reverses the EC guidelines on market definitions 
and SMP, whereby product and geographic market definition are logically prior to any SMP 
assessment‟. 

 
51. We do not agree with this and beyond the points made below, refer to the Reports submitted 

by SPC Network and by Dotecon. SPC Network argues that the approach is quite compatible 
with the EC guidelines and fully consistent in principle with the general approach which 
Ofcom has adopted in the WBA market review. 

 
52. Ofcom itself in a number of instances in this Consultation explicitly introduces precisely the 

considerations which we are arguing for here, namely that the consideration of market 
                                                           
9 Conversely, Ofcom [7.358] appears to undertake some sensitivity testing at the retail level. It is of concern that 
CPs are not able to identify whether circuits form part of this market or another market. 
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boundaries cannot be divorced from market power and the two are inextricably interlinked. 
Thus in Section 3 for high bandwidth services, Ofcom [3.230, 3.243-3.245] explicitly 
discusses the ability of CPs to compete against BT and (at the national level) draws 
comparisons of relative market shares [3.245] to justify market boundary distinctions.  

 
53. Ofcom itself in its own assessment of SMP also relies very heavily and almost exclusively on 

relative shares10. It is not unreasonable to argue that considerations of market power can be 
divorced from market boundaries when the supply and demand for business connectivity 
services has such a strong geographic component intrinsic to demand and supply side 
considerations11.  

 
54. In the section on the geographic market, Ofcom [5.38-5.39] explicitly introduce the most 

critical aspects of the SMP assessment, namely service shares and barriers to entry, with the 
latter also encompassing economies of scale and scope12. The only other criteria used in the 
SMP assessment have a modest occasional modifying role even in principle and for the 
product markets in this review, we cannot see that they change any finding at all. Hence the 
substantive building blocks of the SMP analysis have already been used by Ofcom before 
that stage is reached in any case. 

 
55. Similarly in Section 4 at the product level, to assess whether AI and TI services are part of the 

same market, Ofcom [4.22] introduces consideration of competitive conditions. Ofcom [4.50] 
then introduces some discussion of geographic variation in relative shares held by BT and 
OCPs: 

 
 

56. Ofcom [4.91] makes similar observations for Very high bandwidth leased lines drawing on 
evidence of variation in competitive conditions on a geographic basis and similarly for Access 
and backhaul - Ofcom [4.184]. 

 
57. Ofcom [6.81] essentially argues that BT has „short circuited‟ the market definition process: 

„BT‟s approach, however, omits all usual steps except the very last, and then defines 

                                                           
10 Ofcom [6.125-6.128] explicitly includes share estimates to draw a distinction between national and regional 
Trunk markets. Ofcom [6.125-6.128] explicitly includes share estimates to draw a distinction between national 
and regional Trunk markets. Ofcom [6.81] argues that „Reliance on homogeneity of competitive conditions is 
more usual for the purposes of geographic market definition than for product market definition‟ but concedes that 
the distinction between „product and geographic market definition is blurred and homogeneity of competitive 
conditions can be useful for the purposes of product market definition‟. Ofcom [6.81] concedes that the distinction 
between „product and geographic market definition is blurred and homogeneity of competitive conditions can be 
useful for the purposes of product market definition. 
11 In this context we note that our November 2011 submission did not include an assessment of service shares 
for precisely the reason that these are highly problematic in any case. 
12 Footnote 29 also refers. In the aspect of services shares, we are unable to see any clear distinction between 
the shares used here and those in the SMP assessment. 
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competitive conditions as homogenous on the basis of a single indicator, contrary to the ERG 
guidelines‟. 

 
58. As noted above we do not consider that Ofcom has actually undertaken anything additional in 

its own analysis of the distinction between trunk and terminating segments. To the extent that 
there is a difference between trunk and terminating segments, the market distinctions found 
are entirely endogenous to Ofcom‟s own internal definitions. In turn, these are to a major 
extent simply based around BT‟s own network topology and how Ofcom has chosen to 
historically regulate BT. The distinctions are not in any sense derived from an independent 
and self-standing piece of analysis separate from a consideration of market power and 
replicability. 

 
59. We therefore fail to see what relevance the quote by Ofcom [6.82] from the 2007 EC 

Recommendation has either way on market definition.  
 
60. Nor is it obvious why re-classification of nodes between trunk and terminating segments 

should be problematic as an issue in its own right as Ofcom seems to suggest when quoting 
CW&W –Ofcom [6.84]. We discussed the issue of spare capacity above and this issue seems 
largely tangential to the underlying issue of the market boundary itself. If a particular node had 
severe capacity limitations and alternatives were not readily available, this might indicate 
some element of localised market power (all assuming that customers were not able to 
substitute alternative services). This is not shown to be the case. 

 
61. Ofcom [6.85] again makes assertions concerning economies of scale and scope and we refer 

once more to the SPC Network Technical Report on this matter. We discuss below the issue 
of competitive constraints Ofcom [6.86] related to prices.  

 
(b). Reliance on a single indicator 

62. We note the position of the ERG and agree with Ofcom that it would not be appropriate to rely 
on a single indicator for the assessment of SMP. Our submission in November 2011 was not 
intended to be all-embracing in this regard, but propose an alternative approach which 
justified consideration given the many flaws in what had been applied to date. We discuss the 
issue of pricing and other constraints along with the associated SMP analysis below. 

 
(c). POH presence is not a sufficient indicator of competition in backhaul 

63. We have dealt with most of the issues raised by UKCTA above; we consider they are not 
substantial or material and neither are additional points here either by UCTA or Ofcom on the 
supposed merchant market problem: 

 
Not all PoHs are enabled to support different technologies Ofcom [6.93] 

64. Interconnect is either CSH or ISH. Where it is CSH, the handover is established by 
connecting BT CPE to CP CPE. The network technology, PDH or SDH is not relevant or 
visible to the other network. ISH requires both parties to use SDH.  Provided there is some 
spare capacity, it is not clear why the technology used at the PoH would have any influence 
on a CP‟s ability to provide service at that node in competition to BT.   

 
Not all PoH are connected to CPs national trunk networks Ofcom [6.93] 

65. Once on a CP network, given that they have sunk the fixed costs of duct, fibre, 
accommodation, etc. it would be their commercial decision whether they incur the incremental 
investment to upgrade their equipment or pay BTs Fully Allocated Costs to carry the circuit 
further. The capacity of CPs‟ networks is not fixed but would be expected to grow in response 
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to business opportunities. As we have shown above the idea of a „trunk‟ network separate 
from a terminating network is at best a weak distinction and this objection is not well-founded. 

 
End to End provision issues Ofcom [6.94-6.100] 

66. While we consider that there is no need for a merchant market to provide trunk competition as 
sufficient operators exist that can self-supply their own, the example in Figure 59 is 
unnecessarily and implausibly complicated and implies difficulties which do not exist; CPs can 
and do buy from each other and five separate commercial relationships would not be needed.  

 
67. In this example, Ofcom [6.97] claims that Operator C would have to put together a circuit of 

five segments. This is not possible as Operator C could not purchase a Local End that 
connects an End User premises to another operators PoH. Operator C would have to manage 
2 Operators, A or B and D or E. These operators would purchase Local Ends from BT and 
supply a terminating segment to Operator C. 

 
68. Thus in order to compete with BT Retail, Operator C would have to manage two relationships 

rather than the single relationship with BT if it relied upon PPCs. This does not appear to be 
insurmountable either from any of the  technical, operational or cost perspectives.  Indeed this 
appears to be recognized by Ofcom in Tables 34, 35 and 36 which show that leased lines 
involving a third party to BT and the Retail Operator are prevalent. 

 
69. Ofcom [6.100] is aware that there is an active merchant market here but in any case there are 

in effect only four main CPs active (including BT) and a smaller number of niche CPs who do 
not need or want national coverage in any case.  

 
70. Ofcom [6.100] assumes that all CPs will want resilience to the same degree as BT but this is 

not necessarily the case and not all end-users will necessarily be concerned about resilience. 
Different CPs make commercial offers in which resilience will vary as a selling point. 

 
Amending the existing trunk definition based on TANs 

71. We respond to Ofcom‟s belief that the TAN concept remains valid [6.102-6.111]. Put briefly, 
we consider that Ofcom‟s response to the most important and substantive part of our 
November 2011 submission is somewhat missing the point. 

 
72. Ofcom [6.104-6.106] suggests that the modest element of hierarchy in BT‟s network 

associated with Tier 1 nodes confers some form of competitive advantage via economies of 
scale which smaller scale operators [6.107] would not be able to replicate. Ofcom does not 
evidence its assertions or provide any indication at what scale a smaller operator would be 
competitive. Nor is it self-evident why Ofcom should be concerned to protect the interests of 
smaller scale operators per se in any case; many markets are effectively competitive with a 
comparatively small number of large players. The issue of economies of scale and Tier 1 
layer is addressed in the SPC Network technical report along with the matter of network 
hierarchy. 

 
73. In fact when any operator constructs its network, the precise design is very sensitive to a 

number of assumptions on traffic levels. When reality turns out to be different from forecast, 
an operator might choose to add a hierarchy to what is essentially a „flat‟ structure and vice 
versa. There are no hard and fast rules here and different engineers will come up with 
different solutions. There is no reason to suppose as Ofcom [6.107] does that a CP will 
necessarily have a more hierarchical structure than BT. 
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74. We do not have detailed knowledge of the topology of CPs SDH networks, but it is highly 
likely that they too will be a mixture of original designs plus various „add-ons‟ as time has 
progressed and solutions found to meet local and national requirements for capacity. All that 
can be safely assumed is that when handover takes place, the CP has the capacity to take it 
the length and breadth of its own network for possible termination via BT at the far end from 
the node which is closest to the end-user. 

 
75. From an economic perspective, we wish to stress that the significance of Tier 1 nodes is 

essentially a „non-issue‟; Tier 1 nodes do not have the same function as the hierarchy of the 
PSTN. In the telephony network, call routing is determined from the dialled digits and every 
destination not on the local switch is directed to the parent DMSU. The local switch does not 
need to know the final destination of the call. There are no such opportunities on the routing 
of a Leased Line between two ends. Both ends must be known and any route between the 
ends needs to have available capacity when the circuit is established.  

 
76. On this weak theoretical basis for arguing that Tier 1 nodes still have some substantive 

economic relevance, Ofcom [6.108-6.111] then takes what might be described as an 
empirical assessment of the role of Tier 1 nodes and CP presence at given distances. 

 
77. Our understanding of Table 45 is as follows. What Ofcom has calibrated is the average 

number of CPs present within certain distances across all the Tier 1 nodes within the TAN 
areas. Ofcom finds a big difference (foot of Table) compared to other exchanges. 

 
78. The fact that Ofcom finds differences between Tier 1 nodes and other exchanges in this 

fashion is unexceptional – indeed it would be remarkable if that were not the case given the 
siting of Tier 1 nodes and proximity to major business areas. But that says: (i) nothing 
whatsoever about CP incentives on where to acquire handover; (ii) nothing about logical 
routing of circuits; (iii) is a very limited description of the BT network topology and no basis for 
assuming that traffic moves between Tier 1 nodes.  

 
79. In short, that there are differences does not corroborate Ofcom‟s underlying model of the 

network to be a robust basis of an assessment of market boundaries or competitive 
conditions. Figure 2 shows that in fact there are more non-Tier 1 nodes with 2 or more CPs 
present than Tier 1 nodes. 
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Figure 2 
OCPS presence with 500m of an SDH node 

 
 
80. Further, as shown below in Table 2, it is easy to derive a table showing big differences in 

OCP presence aligned with other Tiers of BT‟s network. 
 

Table 2 
Count of OCPS with POH within proximity of all BT nodes 

Grouping distance 
500m 1km 2km 5km 

Ofcom - TANs (sum across all nodes) 3.3 3.9 4.6 5.4 
Ofcom – non T1 0.1 0.2 0.3 0.8 
     
Tier 1 2.5 3.2 3.8 5.3 
Tier 1.5 0.8 1.1 1.4 2.1 
Tier 2 0.2 0.4 0.8 1.8 
Tier 3 0.1 0.2 0.6 2.0 
     
T1 and T1.5 1.4 1.8 2.2 3.2 
T2 & T3 0.1 0.3 0.6 1.9 
     
 

81. This Table is interpreted as follows. Tier 1 nodes are those exchanges which include a Tier 1 
switch but also will include lower Tier switches in which there will likely be handover. The 
count of OCPs shown for Tier 1.5 exchanges are where there are Tier 1.5 switches in the 
building and potentially lower layer Tier switches, but not Tier 1 switches and similarly Tier 2 
and Tier 3 will not have higher level switches. 

 
82. This table shows that Ofcom‟s method of counting the total number of OCPs across all nodes 

within a TAN cluster, and comparing this to the average of all other nodes has the effect of 
distorting any difference observed. We believe that if Ofcom wishes to make a comparison of 
CP presence it should compare the simple average of both set of nodes. The table also 
shows that there is nothing special about the difference between Tier1  and the rest – a 
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similar difference is observed between the enlarged set of T 1 plus T 1.5, and the remaining 
nodes. This however says nothing at all about the relevance of such of either Tier 1 or Tier 
1.5 nodes and whether or not CPs have incentives to acquire handover only at these 
buildings. 

 
83. We suggest that what really matters is the extent of competitive constraint which arises by CP 

presence at any node and not on how BT chooses to define its own network. From the 
perspective of the OCP, the designation by BT of the node is utterly irrelevant – it is handover 
pure and simple.  

 
84.  In fact, Ofcom [Table 45] actually shows that some Tier 1 nodes are not associated with CP 

handover; so for example, taking 500m as the relevant distance, there are 8 Tier 1 nodes with 
no OCP present and 10 Tier 1 nodes with only 1 OCP present as shown below in Table 3: 

 
Table 3 

Tier 1 nodes with no OCP or only 1 OCP present within 500m 
BIRMINGHAM ERDINGTON 
BISHOPS STORTFORD 
CAMBRIDGE TRUNK 
CLYDE VALLEY 
COWLEY 
EDINBURGH CAPITAL RS 
EDINBURGH DALKEITH 
IRVINE BOURTREE TRS AREA 2 
LONDON EALING SSC 
LONDON ILFORD SSC 
LONDON MAIDA VALE 
LONDON MAIN NETWORK ELTHAM RS 
LONDON MILE END 
LONDON POTTERS BAR 
LONDON WOODGREEN SSC 
NEWPORT GWENT DOS RD 
SLOUGH ATE 
WOOLWICH 

 
85. Conversely, Table 4 below shows a list of non-Tier 1 nodes with at least 2 OCPs present 

within 500m: 
  



REDACTED FOR PUBLICATION 

242 
Section 4.8 – Economic Assessment of TI Trunk Services 

Table 4 
Non Tier 1 nodes where 2 or more OCPs are present within 500m 

Tier 1.5 Tier 2 Tier 3 

ASHFORD KENT UNIT A ABERDEEN DENBURN BRIERLEY HILL 
BASILDON ESSEX Bedminster EXETER SOWTON 
BASINGSTOKE BIRMINGHAM ALEXANDRA RS Liverpool Bromborough 

BEDFORD BIRMINGHAM PACKET SWITCH 
LONDON 
CLERKENWELL 

BELFAST CITY BM/ASTON CROSS LONDON EALING 
BRADFORD CENTRAL WEST 
YORKS BRACKNELL SERVICE ROUTES 

LONDON HAYES 
NORTH 

Bradwell Abbey BRISTOL EASTON LONDON ISLEWORTH 
BRIDGWATER UNIT A EDINBURGH CALEDONIAN TRS LONDON MAYFAIR 
DUNDEE STEEPLE EDINBURGH DONALDSON TE LONDON MOORGATE 
EXETER CASTLE EDINBURGH FOUNTAINBRIDGE  LONDON WHITEHALL 
EXETER ROUGEMONT HOVE MONTFORT 
GLASGOW DOUGLAS LEAMINGTON SPA WARWICKS  Shoreditch 
HARLOW ESSEX LONDON BAYNARD STOKE CITY 

HEMEL HEMPSTEAD 
LONDON CLEVELAND ST 60 BT 
TOWER STRS1 

HUNTINGDON CROMWELL  LONDON DARTFORD KENT WAPPING 
Inverness McDhui LONDON HOLBORN  

INVERNESS RS LONDON STAINES GSC  

LANCASTER GAUNT LONDON UXBRIDGE HISTORIC  

LEEDS BASINGHALL 
MAIDENHEAD SERVICE 
ROUTES 

 

LONDON NORTH PADDINGTON MANCHESTER TRAFFORD  

MAIDSTONE MARLOW BUCKS  

MIDDLESBROUGH SPENCER 
MOTHERWELL MASON 
HISTORIC 

 

NEWCASTLE UPON TYNE NEWBURY BERKS   

NORWICH SEACROFT  

PLYMOUTH STANBURY STANSTED AIRPORT UNIT A  
PORTADOWN RS 1ST FL OPT 
FLEX F TRURO KENWYN 

 

READING CENTRAL WOKING  

Stoke-on-Trent WORTHING CENTRAL  

SWANSEA CENTRAL   
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86. Figure 4 shows the distribution of OCPs present at 500m across the different Tiers (similar 
charts can be produced for different distances): 

 
Figure 4 

 
 

87. Figure 5 shows the distribution of OCPs with handover at any node building irrespective of its 
designation at varying distances: 

 
Figure 5 
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88. If the set of nodes with 2 or more OCPs within 500m is chosen (some 121 nodes) the 
proximity can be calculated which gives the results in Table 5. These nodes have on average, 
more OCPs in the vicinity that the set of Tier 1 nodes used by Ofcom.  

Table 5 
Average CP presence by any node classification 

Grouping distance 
500m 1km 2km 5km 

Nodes with at least 2 OCPs within 500m 2.9 3.7 4.4 5.7 
Other nodes 0.2 0.4 1.0 3.2 

 
89. In summary, we consider that Ofcom [6.111] has not satisfactorily addressed the substantive 

point in our November 2011 submission on network topology and incentives to acquire 
handover. Ofcom continues to rely on assertions about economies of scale and scope which 
are not substantiated (SPC Network Technical Report) with a classification of BT‟s network 
which by itself is of no real interest or relevance to OCPs. 

 
Issues over circuits crossing TAN boundaries 

90. For the reasons developed above, we do not share Ofcom‟s justification [6.112] for re-defining 
trunk on the basis of economies of scale and scope. Nor do we accept that it is 
straightforward to modify the current model [6.113] to correct the anomalies of logical routing 
by defining a completely new market (regional trunk). As the SPC Network Economic Report 
shows, this merely introduces yet further illogical outcomes in which connectivity between 
roughly equivalent towns can get classified into any one of terminating, regional trunk or 
national trunk with no obvious justification for the variation. Similarly, totally different circuits 
will get classified into the same market and the errors in shares is simply accentuated 
compared with what was done before. Indeed Ofcom itself [6.116] accepts that it cannot work 
out which category circuits fall into. 

 
91. As a general observation, we can agree with Ofcom [6.115] that the longer the circuit, other 

things being equal, the more CPs will be able to utilise their own networks to a greater 
degree. But as a matter of principle, trying to correct the calibration of a faulty model in this 
fashion is always going to be a much worse solution than correcting the problem at source. 
As we discuss below, we do not consider that Ofcom‟s adjustments are actually sensible; in 
effect what happens is that the errors of calibration in the original model get „shoe-horned‟ into 
a smaller market thus accentuating the errors in computation. 

 
92. We noted above that the notion of choosing routes on efficiency grounds [6.116] somewhat 

misses the practical realities of routing circuits and as discussed in the SPC Network 
Technical Report. Additionally, as SPC Network point out, there are then some very unusual 
routes which variously are classified as terminating segments, regional trunk and national 
trunk with no apparent consistency or logic. 

 
Ofcom‟s market definition assessment 

Demand and supply side substitution 
93. We do not consider that Ofcom [6.119] can rely on „an analysis of trunk segments‟ to indicate 

that any market can be said to exist, national or regional. To the extent that something is pre-
defined, it does not then by itself justify something new. Further, we do not share the 
sentiment in the rest of this text regarding routing of „trunk‟ segments differentiating London, 
Coventry and Birmingham. As we have set out at length, this is at best a misleading way to 
characterise routing which is software controlled including resilience paths. It perpetuates the 
notion of individual trunk routes at the network level which has no parallel to the notion at the 
retail level. 
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94. Ofcom‟s application of a SSNIP test [6.121] to distinguish regional from national trunk based 
around economies of scale and scope is not substantiated and we find inherently implausible. 
We do not consider it logical to apply a SSNIP test to markets which have already been 
defined to justify that definition in the first place. We note that SPC Network also apply the 
SSNIP test and find (Section 3.6) that it is not consistently passed in any case. 

 
Common pricing constraints 

95. As Ofcom [6.124] observes, it is difficult to infer anything from BT‟s discounts on two routes 
where it has failed to sell more than a handful of circuits. If an OCP wishes to connect a 
customer to its network using a PPC, it has only one option per PoH. There is no more a 
common pricing constraint within national and regional trunk routes than there is between 
them. 

 
Homogeneity of competitive conditions 

96. BT would agree with Ofcom (6.126) that many circuits that are allocated a trunk segment by 
Ofcom‟s market definition are very unlikely to go via a Tier 1 node and may share the 
characteristics of terminating segments rather than Trunk. We disagree that it would be 
difficult to identify this group. A simple additional test that asked if the total length of the PPC 
was less than the distance to the nearest Tier 1 node would identify those circuits most likely 
to be directly routed. Once the short boundary circuits had been removed the remaining 
circuits would have similar characteristics and could form a single homogenous trunk market.  

 
97. It is our contention that competitive infrastructure is widespread and that where this has 

extended to take in access, such as in WECLA, this must embrace the whole of the PPC 
including any notional trunk segment. Even though Ofcom only consider TI terminating 
circuits above 8M to be competitive within WECLA, the level of demand in London justifies 
aggregation onto high bandwidth Trunk circuits even for relatively short distances. These 
trunk circuits use bearers above 8M which would not be regulated where the end points are 
within WECLA. We therefore propose that all segments at any bandwidth between Tier 
1/1.5/2 nodes in WECLA would not be regulated.  

 
Ofcom‟s proposed definition of AI trunk 
98. We wish to make a number of technical points in response to this section before commenting 

on the policy implications. 
 
99. In the discussion of AI trunk, Ofcom [6.136] indirectly acknowledges that AISBO circuits – as 

understood by the services Ofcom ascribes to be AISBOs, eg EAD – are profoundly different 
to TISBO circuits. The different does not arise from the nature of the interface, as had been 
defined and analysed in Sections 3 and 4, but from the level of traffic aggregation: 
 A TISBO is a segment of a single end to end connection between a specific pair of end 

points. If there are multiple end to end connections going to the same business site, then 
there are multiple TISBO circuits to the site. 

 An AISBO, is an aggregate all traffic going to a site. End to end connections, equivalent 
to TISBOs are not visible within the aggregated AISBO connection. 

 
100. In essence, TISBO defines a segment of an end to end path but any consideration of 

an aggregate „access link‟ is completely absent from all of the TI analyses. Conversely, 
AISBO is an aggregate „access link‟ and any consideration of end to end path is completely 
absent from all of the AI analyses. 

 
101. This is apparent from Ofcom‟s [6.136] comment; the AISBO cannot extend too far into 

the core of a network as, at some point, switching is required to disaggregate the traffic and 
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forward it to the required far end points. In essence, Ofcom is (correctly) identifying the 
economics of aggregation and switching as the determinant of a particular CPs demarcation 
between „access links‟ and „core network‟. It is further apparent in Ofcom‟s identification of „an 
AI trunk market for aggregated connections between major nodes OHPs in separate TANs‟ - 
Ofcom [6.138]. 

 
102. However, we consider that Ofcom should have considered more carefully the 

implications of AISBO being, in reality, an aggregate „access tail‟: 
 Ofcom [6.126-6.127] analysis finds a basic structure of networks which has a „core‟ 

network with „access tails‟ containing aggregated traffic. 
 The core network will have switches to disaggregation, switch, and re-aggregate traffic as 

well as aggregated connection between these switches. 
 The exact selection of switching sites depends on detailed choices by CPs and has little 

or no relationship to the structure of BT SDH network on which Ofcom have choice to 
define a demarcation between termination and trunk. 

 TI networks, including BT‟s SDH network are equally structured as „core‟ and „access 
tails‟ containing aggregated traffic. 

 The process of multiplexing to create an aggregate can easily cross technology so packet 
services can and frequently are carried on TISBO circuits while, circuit emulation can and 
is used to carry legacy TI traffic across AISBO circuits (eg BT‟s MEAS service). 

 If a TISBO is treated as an aggregated „access tail‟ and not as a segment of an individual 
end to end connection, then many ambiguities and inconsistencies disappear. For 
example, many PPCs are used directly as access tails to IPVPNs. 

 
103. In summary, the reality of mixed traffic access tails and core networks underlines 

BT‟s view that core networks should be treated as core networks and not as separate TI and 
AI trunks. 

 
104. Therefore we do not think Ofcom should identify an AI Trunk market nor should BT 

have any obligation to supply service across TAN boundaries. Ofcom has provided no 
evidence whatsoever that it is justified by conditions of competition. To do so would 
undermine existing and potential infrastructure investment and competition and to subsidise 
sub-scale operators.  

 
Issue 2: Trunk versus alternative “core” conveyance 

105. As a general point, we do not think that CPs would distinguish between their core 
networks on the basis as to whether a circuit would be a regional trunk or a national trunk 
according to Ofcom‟s nomenclature [6.141]. We offer specific comments on the analyses 
presented by Ofcom on this issue below. 

 
Technical assessment 

106. We invited SPC Network to review this section and their Report is attached. They 
conclude the following: 

 
"In paragraphs 6.145 to 6.147 Ofcom claims that the fact that BT continues to utilise its legacy 
SDH network for TI-based services is an admission by BT that such a network still offers 
significant advantages over its all-IP counterpart in terms of, for example, low latency and 
synchronous connectivity between end-user locations.  The truth of the matter is that BT, in 
common with the other large CPs that own legacy SDH networks is merely choosing to 
“sweat the assets” of the old technology whilst progressively migrating customers onto other 
services that do utilise the 21CN." 
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107. That BT continues to use its “native-TDM” platform to provide TI services is 
unexceptional; no CP will change a system with heavy sunk costs and huge costs of 
migration for no obvious reason. This however says nothing about competitive constraints 
and what a forward-look entails and as such this exercise incorrectly fails to find competitive 
constraints from other services and technologies. 

 
Demand and supply-side substitution 

108. Ofcom [6.152] argues that there are „some users of SDH/PDH services with very 
strict quality of service requirements‟. In fact the survey analysis to the extent it can be relied 
upon in Section 4 did not support this. Even if there is a „rump of users‟ who need TI 
capability, it is far from self-evident that this is sufficient to ensure that the SSNIP is profitable. 
Given that CW&W [6.61] believe that most circuits will migrate to AI in a few years it seems 
less likely still. 

 
Interconnection and other barriers to switching 

109. While the sunk costs of established suppliers supports continued use of native SDH, 
the economics of core conveyance have now moved decisively in favour of Ethernet. The 
number of circuits at which it becomes attractive to transport TDM as Ethernet is now quite 
small and a 100M AI circuit can carry up to 50 2M leased lines. This makes it the technology 
of choice for trunk routes. CPs can quickly extend or augment their networks to meet new 
demand by purchasing AI backhaul from BT until they are ready to invest in new equipment 
themselves. This enables them to compete in the TDM market where they can buy TDM tails 
from BT and carry over Ethernet on their own infrastructure without adding SDH equipment to 
their network.  

 
110. We believe that the opportunity for this is greater in the shorter trunk market where 

CPs would carry the first part of any „national trunk‟ circuit on their own infrastructure and just 
buy from BT whatever remains.  

 
Issue 3: Bandwidth breaks 

111. We agree with Ofcom‟s analysis that it is not appropriate to define bandwidth breaks. 
However, we also believe that the finding of no SMP at Very High Bandwidth  should extend 
to Trunk services by changing the definition of trunk from „all bandwidths‟ to „all bandwidths 
below 622M‟. 

 
The BT Proposal 

112. We requested SPC Network to consider the BT proposal of November 2011 in the 
light of the highly critical comments made by Ofcom. We accept that this proposal was not 
entirely couched in the precise language and structure which the Commission requires NRAs 
to adopt when undertaking market reviews. However, we do feel that the approach has 
considerable merit and that suitably adapted to the circumstances, is relevant and 
appropriate. 

 
113. Whilst we accept that Ofcom has adapted its own model of markets to a degree, we 

do not feel that the changes proposed are substantively different from before. Indeed, if 
anything, they result in even more anomalies and inconsistencies which are hard to fathom. 

 
114. Market definition is frequently cited as a „means to an end‟. We can accept some 

degree of artificiality in market designations and that over time their efficacy may decline. In 
this instance, it is clear to us that it was never correct at inception (for a variety of reasons) 
and has become progressively less so over time. 
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115. There appears to be common ground in the industry that the days of TI services are 

limited, even if BT (and indeed other CPs) choose to maintain legacy platforms in operation till 
the services completely finish. This however says nothing about market power at any level of 
the network or downstream service, it is a feature of the costs of change and potential 
benefits which crosses the entire industry. 

 
116. We accepts that networks tend to concentrate traffic moving further away from end 

points, and which could be characterised as possessing terminating and trunk elements in the 
context of implied market power, the current definition attaches far too much significance to 
particular BT buildings and design decisions made decades ago.  

 
117. The evidence is completely unequivocal  that alternative infrastructure exists to the 

point where 2 or (more likely) 3 alternative operators could compete for all of BT‟s existing 
Leased Lines business without requiring any „trunk‟ service as it is defined by Ofcom and that 
is for regional trunk and national trunk. Ofcom also appears to accept this as fact. We have 
also shown that there are few barriers to impede this competition; the CPs are well able to 
come to arrangements with each other and in other markets, Ofcom finds a thriving merchant 
market. 

 
118. Even though for TI services we might be able to envisage some relationship between 

PPCs and retail leased lines (which is not the case for AI services), the lack of information 
that links the retail leased line to the corresponding wholesale input casts considerable doubt 
on the market share assessments, putting to one side other indicators of market power such 
as the countervailing buyer power of the three large mobile customers. 

 
119. SPC Network have examined very carefully the Commission Guidance on market 

definition and consider that their proposal for Regional Aggregation Nodes would be a 
reasonable approach which is technology neutral and an honest reflection of the world as it is 
now, and not linked to BT‟s „Tier 1‟ buildings the locations of which are mainly a result of 
historic decisions largely driven by mid-20th Century telephone traffic demand. The Tier 1 
network has in any case been augmented by a Tier 1.5 network and one could make the 
argument that these nodes are just as relevant for the boundary as Tier 1 nodes. 

 
120. We consider that the SPC Network proposal is a good one for a number of reasons.  
 
121. First it would facilitate an assessment which would permit an assessment of SMP 

using „notional routing‟ in Ofcom‟s existing model to be applied, even though we have very 
considerable reservations about this as a procedure for this network. Second, this approach 
would also eliminate a large number of anomalies and inconsistences in Ofcom‟s proposal 
including the classification of adjacent large cities as being regarded as „national trunk‟ such 
as Liverpool to Manchester. Other problems with the current model include circuits crossing 
the Bristol channel and the Thames estuary which manifestly do not happen. It would be 
possible to remove these altogether and have a model which if not ideal, is at least logical in 
its own terms. Third, it would enable Ofcom to adopt an approach to TI services which meets 
the Commission Guidelines of excluding trunk on grounds of replicability. As noted, there is 
no argument that this service is fully replicable. 

 
122. We have in addition pointed out that in WECLA, it makes no sense to require BT to 

provide trunk connectivity and that high bandwidth TI services are deregulated anyway. 
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Section 4.8 – Economic Assessment of TI Trunk Services 

123. We are of the very clear and firm view that we do not have market power on inter-
area traffic, however the catchment areas are defined. Quite apart from the problems of 
incorrect circuit counts (which we do not think has been eliminated in Ofcom‟s proposal), we 
are being assessed on the basis of other downstream markets which have little or nothing to 
do directly with business connectivity including analogue circuits and MNO backhaul where 
the latter was under determined under competitive contract with countervailing purchasing 
power. We note elsewhere in our response to the Geographic market section that Ofcom did 
not take an assessment of MNO backhaul outside WECLA in spite of clear evidence that CPs 
are present for a considerable number of the base stations. 

 
124. These circuits are counting against BT in what is supposed to be a forward-looking 

assessment which we consider to be wrong in principle. This is the case on any definition of 
the relevant product boundaries and under Ofcom‟s own set of product boundaries. 

 
125. We would be pleased to address any additional issues which Ofcom feels have not 

been adequately examined in this response to find a fair resolution of a rather unusual 
outcome which was not anticipated when the current model was set up over a decade ago. 
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5.  Comments on the draft legal instrument and Directions  

This section of our response gives our technical legal comments on the draft legal instrument in 
Annex 14 of the consultation document and the draft directions in Annex 15.  

Draft legal instrument, Schedule 2  

Part 2. Definitions and Interpretation 

Definition Comment 

Commercial Information We invite Ofcom to modify this definition by adding the words 
“save for any such information in relation to which Ofcom 
consents”.  

Equivalence of Inputs BT is concerned by the way in which the definition of EOI is 
slowly but steadily being evolved and eroded.  This has the 
potential to create a high degree of uncertainty (and increasing 
unworkability) if, as a result of different market reviews, BT 
becomes subject to differing obligations.   

In the Annex at the end of this Section, we have set out the 
current proposal, the VULA EOI definition of EOI as imposed by 
the WLA market review and the original Enterprise Act 
Undertakings definition of EOI.  

In addition to our concerns about the potential for BT to have a 
set of EOI obligations which are only “roughly the same” as each 
other, we also have significant concerns that as the definition 
becomes more dilute, and further removed from the EOI “set up” 
as created originally by BT’s Undertakings (as the Annex below 
shows), so the burdens on BT increase.  We have previously 
rehearsed arguments in our response to Ofcom in the WLA 
market review in relation to differences of treatment of 
confidential information and other safeguards built into the 
Undertakings which are not reflected in the SMP conditions.  We 
invite Ofcom to ensure that, where a regulatory need to impose 
SMP exists, the obligation does expressly contain the same 
checks and balances as exist under the Undertakings.   

Ethernet Services IEEE802.3 contains a number of definitions.  It would therefore 
be appropriate to insert the words “under that name” after the 
word “defined”. 

Hull Area Although KCOM Group plc may be the current name of the 
relevant entity, the licence granted on 30 November 1987 (NB 
the “30” needs inserting) was granted to Kingston 
Communications (Hull) plc.  The definition should refer to the 
correct entity.  

Interconnection Services It is not clear why In-Span Handover is limited to TI services only 
but In-Span Handover Extension is not. 
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Nodes and buildings  

(Comments relate to definitions of 
Access Segment, Backhaul 
Segment, Local Access Node 
and Trunk Aggregation Node) 

The approach taken by Ofcom in this instrument differs from that 
used by Ofcom in the Undertakings.  We consider that this 
differential approach runs a significant risk of confusion in the 
future.   

In particular, in the Undertakings, BT and Ofcom took care to 
differentiate between a node in an electronic communications 
network and a building which might house a particular type of 
node.  It seems counter intuitive to call a building a node when 
the brick and mortar that make up a building are not a part of an 
electronic system – they are merely a housing for it.  If one refers 
to the ISO 7 layer model, buildings are not a part of it.   

We invite Ofcom to look afresh at this section of the definitions 
that will work more accurately and effectively. 

For example, in the definition of “Backhaul Segment”, it refers to 
bandwidth connecting an operational building of the Dominant 
Provider and another operational building of the Dominant 
Provider or an operational building of a Third Party.  “Operational 
building” is not, however, defined.  Does Ofcom mean here (in 
the first part of the definition) “Local Access Node” – or does it 
mean a bigger range of buildings than all BT’s Local Access 
Nodes?  

 

Trunk Aggregation Node As this definition relates to Condition 2, which is only applicable 
in relation to the AISBO and MISBO markets, the list of TANs 
should be the list of AI TANs (which can be taken from the 2008 
BCMR statement).  

WDM Services When used in relation to the proposed Condition 4 (EOI), this 
definition should be amended to reflect the definition used by 
Ofcom in the exemption to EOI granted for Wavestream National 
Services on 14 December 2010, i.e. 
all Wavestream circuits of a radial distance in excess of 70km, 
irrespective of design solution, including services as currently 
configured and such wavelength, speed or interface upgrades as 
included as options for those services in the product specification 
published by BT on its website or elsewhere from time to time.  
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Part 3, Conditions (BT) 

Condition Comment 

1.3 (Network access on 
reasonable request) 

BT considers that Condition 1.3 is superfluous.  First, as Ofcom notes in 
paragraph 11.117, the definition of network access in the 
Communications Act 2003 is wide enough to cover associated services 
and so Condition 1.1 is sufficient.  Second, Ofcom is able to direct BT to 
take certain action as required under Condition 1.4 and so Condition 
1.3 serves no purpose.  If removed, the definition of Interconnection 
Services should also be removed as it is not used elsewhere. 

 

2.2 (Specific forms of 
network access) 

Ofcom should also clarify what “other entitlements” in Condition 2.2 
means.  It is not clear what this is intended to cover – without some 
form of limitation, it effectively creates an unbounded ability to extend 
BT’s obligations and hence does not provide BT with certainty of the 
scope of its obligations at any particular time. 

 

4 (EOI) As explained above, the definition of EOI proposed now is significantly 
different from the definition in the VULA SMP condition which of itself is 
different from the definition in BT’s Enterprise Act Undertakings.  It is 
unreasonable to expect BT to comply with different EOI regimes given 
that the whole concept of the condition is that “the same means the 
same”.  Any AISBO or MISBO EOI obligation should at the very least 
align with the VULA condition.  If it is Ofcom’s intention that an SMP 
EOI obligation should be no more onerous than BT’s current Enterprise 
Act obligation, Ofcom should make this clear on the face of the 
condition by incorporating into it all the checks and safeguards that are 
built into the Undertakings regime (e.g. Annex 2, Exceptional Incidents, 
National Security etc).  

It is not clear what Condition 4.4 adds over and above the requirement 
set out in Condition 4.1. Furthermore, it is not clear what is meant by 
“its own services”.  Is this intended to cover services that BT sells to its 
customers? 

Furthermore, we are troubled by the lack of clarity of what is intended 
by Condition 4.2(b) and indeed the application of Condition 4 to 
Wavestream National services generally.  BT considers that there is no 
problem with the existing exemption under the Undertakings that would 
justify applying EOI and to apply such a remedy to these services would 
be disproportionate and disruptive.  If the date to be inserted is to be 
the statement date or a date soon after, that does not give BT the 
opportunity to fully discuss with Ofcom the full implications of applying 
an EOI remedy to these services.  Ofcom has not fully considered and 
consulted on this issue in the BCMR and it must do so if it is proposing 
such a remedy to apply to Wavestream National services. 
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7 (Price changes) BT considers that the requirement proposed in Condition 7.2 to send a 
copy of every Access Charge Change Notice to Ofcom is superfluous.  
All of this information is routinely published on Openreach’s and BT 
Wholesale’s website and as such is available to Ofcom.  Unless Ofcom 
can demonstrate how it uses the information provided, and can show 
that the use it makes of it is sufficient to justify the effort required by BT, 
to require BT to notify Ofcom with these details is an unnecessary 
administrative burden.  The wording should be changed to allow BT to 
simply publish Access Charge Change Notices on the relevant 
websites, (for example using the wording in condition 9.4(a). 

The wording of Condition 7.4 should be clarified so that it is clear that 
price increases back up to the original price (or a lower price) for price 
reductions would also only require 28 days’ notice.  This has been 
clarified by the Ofcom LLCC team and so the SMP condition should be 
aligned with their understanding. 

BT considers that Condition 7.5(d) should be amended to  “(d) the 
current and proposed new charge”, with the remainder of the sentence 
(“and the relevant Usage Factors applied to each Network Component 
comprised in that network access, reconciled in each case with the 
current or proposed new charge”) deleted, as Usage Factors   
 

9 (notification of technical 
information) 

Conditions 9.4(b) and (c) should be deleted as they place an 
unnecessary administrative burden on BT.  The Condition requires this 
information to be published on the relevant websites and that should be 
sufficient. Unless Ofcom can demonstrate how it uses the information 
provided, and can show that the use it makes of it is sufficient to justify 
the effort required by BT, the wording should be changed to allow BT to 
simply publish a Notice on the relevant websites under condition 9.4(a). 

 

10 (Requests for new 
network access) 

BT considers that the reference to “best endeavours” in Conditions 
10.10(a) and 10.13(a) should be changed to “reasonable endeavours”. 

Recent case law (such as Jet2com v Blackpool Tower [2001] EWHC 
1529 (Comm) confirms the difference between these two obligations.  
“Best endeavours” requires the party subject to this obligation to use 
more than one avenue to achieve the obligation, including acting in a 
manner which is against its commercial interest. “Reasonable 
endeavours” only requires one course to be followed and if that fails 
then the relevant party does not have to act in a way which is against its 
commercial interests.   

In the context of Condition 10, the obligation on BT to uses its best 
endeavours goes against the principle that BT should be allowed to act 
as a commercial business when considering requests for new network 
access.  This is something which  is explicitly (and, we contend, fairly) 
recognised in section 5.11 of BT’s Undertakings, which states that 
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Openreach is entitled to accept or reject SORs on the basis of “(a) fit 
with the assets, skills and resources and terms of reference of 
Openreach; (b) commercial attractiveness to Openreach; and (c) 
opportunity cost to Openreach.”.   

Requiring BT to use its best endeavours would be to impose a 
disproportionate and unjustified, burden, in that it could very well lead to 
BT having to act in a way that goes against its commercial interests, 
which should not be the purpose of Condition 10.  Consequently, the 
Condition as drafted goes further than required and should be amended 
to reasonable endeavours. 

Furthermore, the Condition should be amended to allow for changes to 
the SOR process to be agreed with industry.  This change was made to 
Condition AAA1(b) of the last wholesale narrowband market review 
(Ofcom statement on the review of the fixed narrowband services 
wholesale markets of 15 September 2009) and Condition FAA2 in the 
wholesale local access market in relation to LLU (Ofcom statement on 
the review of the wholesale local access market of 7 October 2010).  In 
both cases, the timescales for responding to SORs have been totally 
removed.  BT encourages Ofcom to align this SMP condition across all 
relevant market reviews to ensure a consistent approach to addressing 
SORs.  If Ofcom does not make this change, the Condition should be 
amended to acknowledge that BT is free to reject SORs on commercial 
grounds.  This is explicitly acknowledged in section 5.11 of the 
Undertakings (see above). 

Finally, BT considers that the requirement in Condition 10.15 to provide 
Ofcom within two months of a description of the processes BT has put 
in place to ensure compliance with Condition 10 is superfluous.  This 
information is routinely published on Openreach’s and BT Wholesale’s 
websites and as such is available to Ofcom. 

13.5 (requirement to 
publish a Retail Reference 
Offer) 

Condition 13.5(b) should be deleted as it places an unnecessary 
administrative burden on BT.  The Condition requires this information to 
be published on the relevant website and that should be sufficient.  
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BT has the following comments on the proposed direction for the low bandwidth AISBO markets: 

Definitions Comment 

WECLA The definition used appears to reference the 
schedule in Annex 14 of the consultation 
document.  This should be amended to refer to 
the definition of WECLA used in the final 
statement. 

 

Direction Comment 

1.f) (removal of caps) BT does not agree with Ofcom’s proposal to 
remove the caps on the compensation payable 
under its SLGs as set out in our response to 
question 16.  The caps in the 2008 Direction 
should be reinserted and we understand Ofcom 
have accepted this. 
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Annex 

The differing definitions of EOI 

 

1. Definition of EOI in BT’s Enterprise Act Undertakings (2005 EOI). 

“Equivalence of Inputs” or “EOI” means that BT provides, in respect of a particular product or service, 
the same product or service to all Communications Providers (including BT) on the same timescales, 
terms and conditions (including price and service levels) by means of the same systems and 
processes, and includes the provision to all Communications Providers (including BT) of the same 
Commercial Information about such products, services, systems and processes. In particular, it 
includes the use by BT of such systems and processes in the same way as other Communications 
Providers and with the same degree of reliability and performance as experienced by other 
Communications Providers.  
 
In this context “the same” means exactly the same subject only to:  
 
a) trivial differences;  
 
b) such other differences as may be agreed by Ofcom in writing;  
 
c) differences relating to the following:  
 

i) credit vetting procedures;  
 
ii) payment procedures;  
 
iii) matters of national and crime-related security, physical security, security required to 
protect the operational integrity of the network and such other security requirements as 
agreed between BT and Ofcom from time to time;  
 
iv) provisions relating to the termination of a contract; and  
 
v) contractual provisions relating to requirements for a safe working environment; or  
 

d) such other differences as are specified elsewhere in these Undertakings, including where 
Commercial Information is provided in accordance with these Undertakings to any of the nominated 
individuals, and individuals occupying the roles and functional areas (and their relevant external 
advisers, subcontractors and agents) listed in Annex 2. 
 

2. Definition of EOI as is applies to VULA (2010 EOI) 

“Equivalence of Inputs” means, unless Ofcom consents otherwise from time to time, the provision 
by the Dominant Provider to a Third Party on the same timescales, terms and conditions (including 
price and service levels) by means of the same systems and processes and with the same 
Commercial Information as the Dominant Provider provides to its own divisions, subsidiaries or 
partners operating in markets downstream of the market identified at paragraph 8(a) of this 
Notification subject only to: (a) trivial differences; and (b) differences relating to; (i) credit vetting 
procedures, (ii) payment procedures, (iii) matters of national and crime-related security (which for the 
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avoidance of doubt includes for purposes related to the Regulation of Investigatory Powers Act 2000), 
physical security, security required to protect the operational integrity of the network, (iv) provisions 
relating to the termination of a contract, or (v) contractual provisions relating to requirements for a 
safe working environment. For the avoidance of any doubt, unless seeking Ofcom’s consent, the 
Dominant Provider may not show any other reasons in seeking to objectively justify the provision in a 
different manner. 

 

3. Definition of EOI as proposed for AISBO and MISBO services (2013 EOI) 

“Equivalence of Inputs” means that the Dominant Provider provides, in respect of a particular 
product or service, the same product or service to all Third Parties (including itself) on the same 
timescales, terms and conditions (including price and service levels) by means of the same systems 
and processes, and includes the provision to all Third Parties (including itself) of the same 
Commercial Information about such products, services, systems and processes. In particular, it 
includes the use by the Dominant Provider of such systems and processes in the same way as other 
Communications Providers and with the same degree of reliability and performance as experienced 
by other Communications Providers.  
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Annex 1 – Evidence on competing infrastructure 

Introduction 

1. In our response we make frequent references to the extensive networks owned by other CPs 
which are used to deliver business connectivity services. This annex gives an overview of some 
of the main examples of such networks.  

C&W Worldwide   

2. C&W Worldwide is the longest standing competitor to BT in the UK market. In recent years they 
have focused their business on serving the larger business customers including multinationals 
and aim to support a full package of telecommunications covering voice and data, internal as well 
as external. 

3. They have now all but completely withdrawn from the residential and SME markets and 
concentrate on about 3000 business customers. Their physical infrastructure, however, was 
developed with both residential and business markets and was originally laid out when the PSTN 
was the predominant network. C&W Worldwide no longer publish network details, however when 
this data was publicly available, it showed that their network included more than 450 nodes, with 
17,500km of cables originally installed as a fibre presence at the majority of BT‟s original PSTN 
interconnect sites. Their SDH network comprised of over 250 SDH rings, which were a mixture of 
STM-16 and STM-64, and reached about 220 nodes.  It is unclear if this has been modified since 
their acquisitions of Energis and Thus.  

4. In addition, they have acquired Energis and Thus, both of which had significant fibre 
infrastructure. Thus (formally Scottish Telecom) had a very significant presence in Scotland. For 
example, they won the Highlands and Islands Pathfinder North contract covering 800 public 
service sites across the H&I region as shown in Figure 1. Many of these sites are supplied “on-
net” using their own fibre and point to point radio links. 
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Figure 1 

C&W Highlands and Islands Pathfinder North Sites 

 

 

 

5. The core network is shown in Figure 2 and from this core, they use a combination of self-built 
access to major customer sites and areas of otherwise high customer density along with 
wholesale inputs, mainly from BT, to cover business sites outside their access footprint. 
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Figure 2 

C&W UK core network 

 

 

 

Virgin Media  

6. Virgin Media emerged from the licensing of CATV franchises which have since merged into the 
single company Virgin Media (VM). Residential services based on CATV are still the primary 
business of VM (they now are able to offer quad play services including mobile). 

7. The VM network is a strong reflection of the residential CATV primary market1. However, the fibre 
footprint to CATV street cabinets means that VM claim that they can reach 85% of all business 
sites in the UK. 

8. When VM was created, the focus was on their consumer divisions, although both NTL and 
Telewest had business divisions. In addition to their CATV infrastructure, they installed specific 
fibre network in city centres to target business customers. VM has recently returned to this market 
and has become very actively in supplying business services. They have been targeted in their 
marketing with a particular focus on local authorities where BT has found that they have been 
very successful in winning many bids (see Annex 2 of this response).  

                                                 
1 And to some extent the history of the CATV franchise areas as there are differences in network architecture 
from franchise area to franchise area. 
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9. BT understands that VM‟s broad prioritisation of business customers for these services is as 
follows2: 

a. Local authorities 

b. Resellers and system integrators, i.e. the wholesale market 

c. Central government 

d. Large corporates 

e. SMEs. 

10. This works with their network which is locally based and dense so they are able to meet all 
demand in a local area. This directly aligns with the needs of local government as wholesale 
supply to other CPs want local connectivity within their footprint. 

11. Compared to many other players, VM does not currently have a track record in large, complex 
contracts. This points to a stronger focus on UK oriented corporate, most of whose needs they 
can meet on-net, rather than multi-nationals. SMEs are lower down in the list because of the low 
potential revenues but they may be important users of other services3. 

12. Figures 3 and 4 show VM‟s network as publicised on their VM Business website. 

 

                                                 
2 We are not suggesting that too much be read into this particular order which may well change over time. 
3 However, VM is strong in the market to small business where there is a strong product overlap with residential 
broadband, fixed and mobile voice services. 
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Figure 3 

Virgin Media core network 
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Figure 4 

Virgin Media access coverage network for business services 
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Colt  

13. Colt has deployed dense local access fibre networks focussed on primary metropolitan centres, 
predominantly in Europe: 

“Colt operates a 21-country, 35,000km network that includes metropolitan area networks in 39 
major European cities with direct fibre connections into 18,000 buildings and 19 Colt data 
centres.” 

14. This tight geographic focus is ideally suited to meeting to the needs of the financial services 
industry which is very strongly geographically focused in these metropolitan centres. These 
customers are heavily skewed to the top end of the telecommunications value distribution and so 
Colt is able to meet the great majority of this high value market „on-net‟ offering leading edge 
products at very competitive prices. 

15. Colt has also focused on the media industry which also has a concentration in these metropolitan 
centres and also central and local governments where particular requirements suit their network 
deployment. 

16. Figure 5 shows Colt‟s Global Network, and  Figures 6-8 show their networks for London, 
Birmingham, and Manchester (as advertised on their website):  

Figure 5 
Colt Global Network 
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Figure 6 
Colt fibre network in London 

 

 

Figure 7 
Colt fibre network in Birmingham 
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Figure 8 
Colt fibre network in Manchester 

 

 

Level 3  

17. There are a number of players who have based their market proposition on a „round the world‟ 
infrastructure. Level 3 were one of a significant number of players that started with this proposition 
in the era of „dot com‟ enthusiasm, and they have emerged as one of the leading players. Level 3 
have placed great emphasis of their use of IP/MPLS packet technology and that they are not a 
traditional telecoms operator. 

18. Level 3 now have an extensive fibre infrastructure around the global covering a global core 
network, national core networks, and city fibre networks which have grown both organically and 
inorganically growth. They offer services to the finance sector and to multinational corporations as 
well as to other carriers. 

19. Figure 9 shows their global core network which incorporates many of the world‟s submarine cable 
systems. Figure 10 shows the UK core network which includes infrastructure from a number of 
companies such as Global Crossing, which utilises assets from the Network Rail routes and 
Fibrenet (both diagrams from the Level 3 website). 
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Figure 9 
Level 3 Global network 

 

 

Figure 10 

Level 3 UK core network 
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20. Level 3 also have a large number of city fibre networks. Many of these are in the major city 
centres, but some are also in smaller cities such as York. Figure 11 shows Level 3‟s network in 
and around London. The map shows which sections follow railway routes and which follow roads. 

Figure D.11 
Level 3 network in and around London 

 

 

 

Verizon  

21. Verizon is one of the two „incumbent‟ operators in the US (AT&T being the other). Having come 
full circle back to vertical integration, Verizon have a full access network in all their historic LATA 
areas as well as city fibre networks in all the major US cities. They offer a full range of services in 
the US from residential consumer quad play (fixed and mobile voice, premium TV, and Internet 
access) to a full range of business service aimed at the wide spectrum of business customers. 

22. Driven by the needs of US based multinational customers, Verizon initially built out a global 
network, focused on voice and data VPN services (IPVPNs) and based on an ad hoc mixture of 
owned and leased connectivity. 

23. Verizon has expanded from this base but still presents itself primarily as a solutions provider 
rather than an infrastructure provider. Unlike Level 3, they do not currently publish network maps, 
although it is known that as a result of a number of mergers and acquisitions they now own the 
infrastructure originally installed by MFS (later WorldCom and MSI) in the 1990s. Figure 12 shows 
a map for the WorldCom London city fibre network which is now owned and operated by Verizon. 
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Figure 12 
WorldCom London City Fibre Network 

 

 

24. Although Verizon claim to have a national network, BT has only limited knowledge of this. 
However, knowledge of contracts won by Verizon in the UK, for example the Joint Academic 
Network (SuperJanet 5), indicates that they have extensive network reach. 

KCOM 

25. KCOM operates a 2,200 km network, including 24 MANs, across the UK and predominantly 
targets the SME market. The acquisition of Omnetica and the formation of Affiniti added to the 
company‟s strengths in targeting medium and large business customers. In June 2009, KCOM 
Group plc announced they had signed a contract with BT Wholesale for BT to manage its network 
in the future. Later the same year, in November, they announced they were bringing together the 
activities from two business divisions - Affiniti, the managed communications business, and 
Kingston Communications (outside Hull and East Yorkshire) - to form a new business under the 
KCOM brand. They claim to be able to reach over 90% of British businesses. 
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Figure 13 
KCOM UK Network 

 

 

GEO 

26. Geo operates a 3,000 km fibre network throughout the UK connecting all of the UK's major 
commercial centres. This includes the UK infrastructure of operator 186k and Urband. Geo has 
MANs in London, Manchester and Birmingham. The company is focused on providing 
infrastructure and bespoke networks for other carriers and large business customers. 

27. In 2006, they launched GEO.Metro, a 1Gbps or 10Gbps Ethernet or fibre-only service, available 
within the M25 area. Geo.Metro fibre runs between 3 and 15 metres below street level using 
London‟s sewer system. In 2007 they won a contract with the Welsh Assembly Government to 
build a 200 mile network route across North Wales with the intention of stimulating new 
businesses in these areas by connecting 14 business parks. 

28. In November 2011, Geo announced a deal with Surf Telecom to expand their network on a new 
75km route between Bristol and Tewkesbury. 
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Figure 14 
Geo UK Network 

  

 

29. As Figure 15 shows, Geo also explicitly advertise their presence in data centres, suggesting this 
sector is a specific market which they address and target. 
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Figure 15 
Geo Advertised Presence at UK Data Centres 
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Vtesse 

30. Vtesse offer wholesale Ethernet services over a network which they state is their own. This 
network spans more than 4,500 km and accesses every major town and city on the UK mainland. 
Much of this is thought to be based on leased dark fibre from a number of sources, although 
Vtesse may own some of the fibre.  

31. Founded in 2000, Vtesse Networks is a privately funded company which builds private optical 
networking services within and between client premises. They design, build and operate UK 
national, metropolitan and campus-wide private fibre optic networks, engineered to carry data 
communications traffic within and between data centres, headquarters and regional office 
buildings. To achieve this as cost effectively as possible, Vtesse lease existing dark fibre and 
often "aggregate" fibre routes. This means that an end-to-end route might consist of pre-existing 
fibre from multiple sources, plus dedicated new "digs" to provide missing links and final 
connectivity to customer premises. 

Figure 16 
Vtesse Network 
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Figure 17 

Previously published Vtesse map including leased routes 

 

 

 

SSE Telecoms (Neos Networks) 

32. Scottish and South Energy own and operate a large national network. They say of themselves: 

“As the 4th largest asset owning Telecommunications provider in the UK, SSE Telecoms has the 
backing of SSE Plc. a FTSE 100 company, employing 20,000 staff, with multi-billion pound 
turnover and profits. 

The provision of Telecommunications services is an integral part of SSE’s strategy to supply 
comprehensive multi-utility solutions including Electricity, Gas, Water and Telecoms Networks.” 

33. According to their website, SSE Telecoms and Neos Networks operate a 11,200km UK-wide 
network, used to provide services to other telecoms providers, businesses and public sector 
organisations. Figure 18 gives a map of this network.  
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Figure 18 
Map of SSE Telecoms UK National Network 

 

 

Next Connex 

34. Next Connex advertises itself as follows: 

“Next Connex specialise in bespoke data centre solutions, connectivity & DC Interconnects 
across an estate of 40+ UK locations and provide high capacity hosting and connectivity solutions 
to our clients.” 
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35. Next Connex advertise themselves as providers of connectivity to and between datacentres. They 
are planning further expansion of their network, and this illustrates both that that there is 
opportunity for new entrants in this market and that the newer players are focusing on data centre 
connectivity. Figure 19 shows their advertised UK network and their growth plans. 

 Figure 19 

Map of Next Connex UK National Network and Expansion Plans 
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TTG and Sky – UK LLU Operators 

36. TalkTalk Group (TTG) and Sky both have large and successful networks over which they sell 
PSTN voice and internet access, as well as other services, largely to the residential market. 
Where customer density at a given local exchange allows, TTG and Sky use an LLU input from 
BT and site their own MSAN equipment at the local exchange. This MSAN then needs to connect 
to their core networks. In exchange areas where TTG or Sky do not have their own fibre 
presence, they purchase a connectivity from the BT local exchange to a point of presence on their 
own network. 

37. TTG and Sky can and do seek competitive supply for their LLU backhaul service, with BT 
representing only one of at least three options at a significant number of exchanges: 

a. C&W have fibre presence at a significant number of local exchanges and can sell backhaul 
services to the LLU operators; 

b. Virgin Media have fibre presence just outside a significant number of local exchanges, and 
they can supply a backhaul to the LLU operators using a fibre tail service from BT;  

c. The LLU operator can extend its own footprint by building infrastructure to the local exchange 
(in practice to a point just outside the building which is then connected to the exchange using 
a fibre tail service). 

37. Once the LLU operators have a connected presence at an LLU exchange, three further 
commercial opportunities are open to them: 

a. They can offer retail service to business customers using packet aggregation (likely to be 
Ethernet) at the local exchange into the backhaul link, and local access between the customer 
site and the LLU local exchanges in one of at least three forms; 

 Broadband access based on ADSL (as with a residential service) 

 Symmetric access based on EFM on bonded LLU copper pairs 

 Fibre access based on a service leased from either Virgin Media or BT (e.g. EAD).  

b. LLU operators can offer wholesale access services to business-oriented providers without 
infrastructure in the locality based on any of the forms of local access described above. 

c. They can offer backhaul services to other LLU operators present at the exchange. 

Mobile Network Operators (MNOs) 

38. The UK mobile network operators‟ primary business is the supply of mobile telecommunications 
services to both residential and business customers. Each of them is now a part of a large 
telecoms company with substantially larger market capitalisation than BT. While fixed network 
services are included in some of their offerings, they are not currently a major focus of their 
marketing. However, with the exception of Vodafone, the parent companies are incumbent fixed 
network operators in other countries. 

39. Each MNO has a network of radio base stations to which mobile handsets are connected. These 
base stations need to be connected to the MNOs‟ core networks, and this connectivity is referred 
to as radio base station backhaul, mobile backhaul, and mobile access.  

 



REDACTED FOR PUBLICATION 

 

21 
 

40. The density of the mobile base stations is driven by: 

a. The need to provide coverage where the density of base stations is set by the maximum 
reach of the radio path between the base station and handsets; 

b. The need to provide capacity where the density is set by the maximum capacity provided by 
the base stations and the maximum number of simultaneous users that this capacity will 
support. In this case, the density of base stations is therefore derived from the capacity of the 
base station (determined by the frequency spectrum allocation), the density of end users, and 
the average capacity required by an end user. 

41. Generally speaking, urban base station density is set by the second of these and rural base 
station density by the first. 

42. A further feature of mobile base stations and backhaul is that the five UK mobile networks 
(counting Everything Everywhere as two distinct networks) often share base station masts and 
increasingly share mobile backhaul. In 2007, 3 and the then T-Mobile set up the MBNL joint 
venture to consolidate their networks, especially the backhaul. This now also covers the Orange 
network following the merger of T-Mobile and Orange into Everything Everywhere. 

43. The MNOs have three basic options for providing their mobile backhaul: 

a. Point to point radio – every base station is a radio mast and can normally support a point to 
point radio system to provide the backhaul to a common consolidation point. This is the 
predominant solution for mobile backhaul in European countries. 

b. Owned fixed infrastructure – being large network operators, the MNOs can lay their own fibre 
cables to base stations 

c. Leased connectivity rented from a fixed operator. 

 


