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1. Introduction and Summary 

EE Limited (“EE”) welcomes the opportunity to respond to Ofcom’s further 

consultation on the inclusion of the 1452 – 1492 MHz, 2350-2390 MHz and 

3410-3600 MHz bands in the Mobile Trading Regulations (the “Regulations”). 

This consultation is hereafter referred to as the “Further Consultation”. 

This document contains EE’s response to the consultation. This response 

should be read in conjunction with EE’s response to Ofcom’s consultation on 

the Public Sector Spectrum Release: 2.3GHz and 3.4 GHz bands (the “PSSR 

Auction Consultation”). 

In the PSSR Auction Consultation Ofcom proposed to include relevant 

spectrum at 1.4, 2.3, and 3.4 GHz in the Regulations, shortly before the PSSR 

auction. EE, along with the vast majority of stakeholders, supported this 

proposal. However, in the Further Consultation Ofcom is now proposing to bring 

forward the inclusion of all three bands into the Regulations, to the date that the 

1452-1492 MHz Spectrum Access licence (the “L-Band Licence”) is varied to 

enable Supplemental Downlink (SDL). 

EE considers that Ofcom’s latest proposal to bring forward the inclusion of the 

bands into the Regulations, is unnecessary, and the justification for doing so is 

based on Ofcom’s flawed spectrum cap proposals set out in the PSSR Auction 

Consultation.  

In particular Ofcom is wholly unjustified in even considering a spectrum cap at a 

level which (on an equivalent basis) is tighter than that imposed for the UK 4G 

auction (i.e. 280 MHz or 33% of available mobile spectrum), when Ofcom 

considers that there are fewer competition concerns for the PSSR auction and 

the potential trading of 1452-1492 MHz spectrum (“1.4 GHz spectrum”). 
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2. Ofcom’s justification for bringing 
forward the date of modifications to 
the Regulations is based on flawed 
spectrum cap proposals  

In the PSSR Auction Consultation, Ofcom proposed to include relevant 

spectrum at 1.4, 2.3, and 3.4 GHz in the mobile trading regulations, shortly 

before the PSSR auction.1 Ofcom’s justification for including all three bands 

together after the date that the L-band licence is varied to enable SDL, was that 

they “did not consider that a trade (or trades) of 1452-1492 MHz spectrum 

before the PSSR award would give rise to material competition concerns”.
2
  

In the Further Consultation Ofcom is now proposing to bring forward the 

inclusion of all three bands in the Mobile Trading Regulations to the date of the 

L-band licence variation. Ofcom justifies this primarily on the basis that recently 

proposed consolidations, specifically BT’s proposed acquisition of EE, may lead 

to a scenario whereby a mobile operator’s spectrum holdings would exceed one 

of the overall spectrum caps that Ofcom has proposed in the PSSR Auction 

Consultation (i.e. 33% of available mobile spectrum). Ofcom consider that this 

may give rise to competition concerns and that the inclusion of the spectrum 

bands in the Regulations, prior to the trade of 1.4 GHz spectrum, would enable 

Ofcom to undertake a competition assessment prior to approving any trade of 

that spectrum.
3
  

Ofcom’s concerns rely heavily on the assumption that spectrum caps will be 

applied, and that the overall cap could be set below that which was set in the 

UK 4G auction (i.e. 37% of available mobile spectrum). In the absence of a 

spectrum cap for the PSSR auction that is tighter than that in the UK 4G 

auction, there is no material risk of an operator exceeding the spectrum cap for 

the PSSR auction.  

In EE’s response to the PSSR Auction Consultation, we set out why, given 

Ofcom’s findings in that consultation, which point clearly to the absence of any 

material competition concerns, EE strongly disagrees with Ofcom’s proposal to 

impose an overall spectrum cap of 310 MHz (37% of available mobile 

spectrum) or tighter (i.e. 280 MHz or 33% of available mobile spectrum, which 

is another cap Ofcom is consulting on) in the PSSR Auction.  

Furthermore, whilst Ofcom cites BT’s proposed acquisition of EE as a reason to 

bring forward the modifications to the Regulations, the consolidation from four 

mobile network operators (MNOs) to three (i.e. Hutchison Whampoa’s 

proposed acquisition of O2), if approved, would mean that the 280 

MHz  spectrum cap (i.e. 33% of available mobile spectrum), currently being 

considered for the PSSR auction, would become unduly restrictive on operators 

in a three-MNO market. This would support the need to loosen the overall 

spectrum cap, which would in turn remove any competition concerns relating to 

 

1 Ofcom, PSSR Auction Consultation, Para 7.156 - 7.157. 
2 Ofcom, Further Consultation, Para 2.4. 
3 Ofcom, Further Consultation, Para 22.2. 
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the trade of 1.4 GHz spectrum, and therefore the need to include the three 

spectrum bands in the Regulations prior to the L-band licence variation. 

We set out below the key reasons why EE believes that competition measures 

for the PSSR auction are not necessary. We also explain why Ofcom is wholly 

unjustified in even considering a spectrum cap at a level which (on an 

equivalent basis) is tighter than that imposed for the UK 4G auction (i.e. 280 

MHz or 33% of available mobile spectrum). On this basis there appears to be 

no reason to bring forward the date at which the modifications to the 

Regulations are made.   

2.1 Ofcom has not justified the need for an 
overall spectrum cap 

In the PSSR Auction Consultation Ofcom concludes, rightly in EE’s view, that it 

is “unlikely” that the outcome of the PSSR auction would lead to a reduction in 

competition and “very unlikely” that it would lead to one of the existing MNOs 

being weakened to the extent that they ceased to be a credible national 

wholesale mobile operator.
4
  

Ofcom’s residual concerns regarding the impact of the PSSR Auction and trade 

of 1.4 GHz spectrum, on competition, appears to relate to the long term impact 

on competition.
5
 However, as noted in EE’s response to the PSSR Auction 

Consultation, in the long term, other spectrum relevant for providing mobile 

services, will become available. Ofcom has, for example, confirmed that 700 

MHz spectrum will be made available for mobile use by early 2022, and 

possibly sooner. 

There is, therefore, no basis for Ofcom to apply restrictions on the PSSR award 

or trade of 1.4 GHz spectrum, as any hypothetical impact on competition could 

only be felt at a time when additional spectrum will be becoming available for 

mobile use. This will provide an alternative means for any MNO with a relatively 

smaller share of mobile spectrum to increase its holding. If necessary and 

justified on the basis of a proper competition assessment at that time, it would 

remain open to Ofcom to impose competition constraints on those future 

awards to ensure the preservation of effective competition. 

We therefore believe that the imposition of an overall spectrum cap (or any 

other competition constraint) in the PSSR auction is unjustified and 

disproportionate to the competition concerns identified by Ofcom in the PSSR 

Auction Consultation. Ofcom should instead opt for no competition measures
6
, 

reflecting the absence of any material risk of an unconstrained award leading to 

any reduction in competition between the four national wholesalers. 

 

4 Ofcom, PSSR Auction Consultation, Para 7.48. 
5 Ofcom, PSSR Auction Consultation, Para 7.93. 
6 Option 1 in the PSSR Auction Consultation. 
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2.2 Ofcom’s proposed spectrum caps are 
arbitrary and should be loosened 

Despite no obvious justification for imposing competition measures for the 

PSSR Auction or potential trade of 1.4 GHz spectrum, Ofcom proposes two 

possible spectrum caps for the PSSR Auction; 280 MHz (or 33% of available 

mobile spectrum) and its preferred spectrum cap of 310 MHz (or 37% of 

available mobile spectrum).7 

If Ofcom were to adopt its preferred spectrum cap (i.e. 310 MHz) this would not, 

as Ofcom note in the Further Consultation, lead to any competition concerns in 

relation to the trade of 1.4 GHz spectrum (i.e. none of the operators spectrum 

holdings would exceed this cap even if they acquired all of the 1452-1492 MHz 

spectrum).8  

Ofcom’s main justification for bringing forward the date at which this spectrum is 

included within the Regulations, is that if BT or EE acquired the entire 1452-

1492 MHz spectrum, and then BT completed the acquisition of EE, the total 

holdings of BT would exceed the 280 MHz spectrum cap (i.e. Ofcom’s less 

preferred spectrum cap).9  

In EE’s response to the PSSR Auction Consultation, we set out the reasons 

why: 

 Ofcom’s proposed caps are entirely arbitrary; and  

 there is no justification for imposing a spectrum cap at a level 

equivalent to the overall cap in the UK 4G auction (i.e. 37%), or indeed 

at an even tighter overall cap (i.e. 280 MHz), when Ofcom recognises 

that one of the main concerns which convinced Ofcom to impose such 

a cap in the UK 4G auction (i.e. the need for at least one of the MNOs 

to acquire additional spectrum to remain credible), is not a concern for 

the PSSR auction.10 

The spectrum caps proposed by Ofcom (33% and 37% of available mobile 

spectrum) appear to be entirely arbitrary, beyond Ofcom’s supposed rationale 

that: (i) an overall cap at 37% is equivalent to the overall cap level set in the UK 

4G auction; and (ii) that an overall spectrum cap of 33% would ensure that all 

bidders in the PSSR Auction could obtain at least 40 MHz of spectrum (even if 

the operators with the largest holdings acquired spectrum up to the limit set by 

the cap). Neither of these reasons can be considered to be a robust basis to set 

the spectrum cap, and Ofcom should undertake a detailed competition 

assessment before setting the spectrum cap, as it did for the UK 4G auction.  

For the UK 4G auction, Ofcom considered a number of factors in its competition 

assessment, including whether the proposed spectrum cap was likely to be 

sufficient to ensure that the four national wholesalers continued to have 

sufficient spectrum to remain credible following the auction. In the PSSR 

 

7 Ofcom, PSSR Auction Consultation, Para 7.117 and 7.124. 
8 Ofcom, Further Consultation, Para 2.22. 
9 Ibid. 
10 EE, EE’s non-confidential response to Ofcom’s consultation on Public Sector Spectrum Release 

(PSSR): Award of the 2.3 GHz and 3.4 GHz bands, Pages 22 - 24. 
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Auction Consultation, Ofcom concluded that, unlike at the time of the UK 4G 

auction, none of the MNOs need to acquire any additional spectrum (e.g. 1.4 

GHz or 2.3 and 3.4 GHz) in the short to medium term to remain credible as 

national wholesalers.11 This suggests that there is no justification for imposing a 

spectrum cap at a level equivalent to the overall cap in the UK 4G auction (i.e. 

37% of available mobile spectrum), or indeed at an even tighter overall cap that 

Ofcom is also considering (i.e. 33% of available mobile spectrum). In fact, on 

this basis, a tighter spectrum cap would be even more inconsistent with the 

competition assessment undertaken for the UK 4G auction. 

Furthermore, while Ofcom cites BT’s proposed acquisition of EE as having the 

potential to lead to BT exceeding one of Ofcom’s suggested spectrum caps (i.e. 

33% of available mobile spectrum), if Hutchison Whampoa’s proposed 

acquisition of O2 is also approved (leaving three MNOs), a spectrum cap at this 

level would become even more interventionist and unduly restrictive, in a three-

MNO market, and would need to be loosened. A loosening of the caps that are 

being considered by Ofcom would almost certainly eliminate the risk of an 

operator exceeding that cap from the acquisition of 1.4 GHz spectrum (i.e. 

eliminating competition concerns). This suggests that the recently proposed 

consolidations do not justify bringing forward the modification of the 

Regulations, and may in fact support Ofcom’s original decision to only make the 

modifications shortly before the PSSR auction.  

     

  

 

11 Ofcom, PSSR Auction Consultation, paras 7.81 and 7.90. 
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3. Conclusion 

Overall, the lack of competition concerns relating to the PSSR auction and the 

trade of 1.4 GHz spectrum, demonstrates that neither of the spectrum caps 

proposed by Ofcom, in particular the spectrum cap of 280 MHz (33% of 

available mobile spectrum), which Ofcom is concerned may be exceeded 

following proposed consolidations, are justifiable. Furthermore, the recently 

proposed consolidations may actually necessitate a loosening of the spectrum 

caps, if the cap is not to become unduly restrictive on operators in a three-MNO 

market. A loosening of the spectrum caps being considered for the PSSR 

auction, would thereby reduce the risk that the trade of 1.4 GHz spectrum 

results in one operator exceeding the spectrum cap following a consolidation. 

On this basis there is no reason why Ofcom should consider that, on its own, 

the trade of 1.4 GHz spectrum will give rise to competition concerns, and 

therefore the rationale for bringing the inclusion of the bands in the Regulations 

forward is unsubstantiated.     


