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Question Your response 
Question 1: 

 
Do you consider Ofcom’s proposed rule and 
the proposed definitions to be inserted into 
the BCAP Code reflect appropriately the 
requirements of Section 321A of the 
Communications Act? If not, please explain 
why. 

Confidential? – Y / N 
 

The proposed rule and definitions satisfy the re- 
quirements of Section 321A as they mirror the 
language used in the Health and Care Act 2022, 
in terms of what constitutes an identifiable 
product for the purposes of advertising, and 
how it is to be determined whether a product is 
high in fat, sugar, or salt (HFSS). However, as we 
move from legislation into the creation of 
guidance for brand advertisers, we believe that 
more specificity – and, hence, legal clarity and 
business certainty – is required. 

In the first instance, we believe that the pro- 
posed rule and definitions should make specific 
mention of the fact that the Nutrient Profile 
Model (NPM) being used to determine whether 
a product is HFSS is that published in 2004-05. 
Ofcom will be aware that the Government con- 
sulted on a revised NPM in 2018 – a consulta- 
tion to which it has never responded. Although 
Ministers have suggested that they would fur- 
ther consult ahead of any change to the NPM 
and the drawing of other food and drink prod- 
ucts into scope, there remains uncertainty on 
this, which Ofcom could alleviate by referenc- 
ing the 2004-05 NPM as well as the 2011 tech- 
nical guidance. 

The Government has said that the focus of the 
restrictions and the trigger for them is the ap- 
pearance of identifiable HFSS products, and 
that brand-focused advertising is exempt from 
the restrictions. The reason for this was explic- 
itly stated as government not wishing brands to 
be disincentivised from reformulating their 
products, or talking about issues such as sus- 
tainability and corporate social responsibility. In 
our response to the consultation on the sec- 
ondary regulations, we recommended to gov- 
ernment that they should make their policy in- 
tention clearer to advertisers and regulators – 
either by way of an amendment to the Regula- 
tions to make it clear that there is a brand ad- 
vertising exemption, or by way of a public 
statement to industry. 
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We believe that Ofcom could assist this process 
and provide clarity by including a short piece of 
language in their proposed rule which acknowl- 
edges the policy intention that brand advertis- 
ing should be exempt from the restrictions. 

Language which could help do this already ex- 
ists in government documentation: in the guid- 
ance for the HFSS promotions restrictions re- 
cently enacted. Mirroring this language could 
take the form of saying: 
 

“TV advertising for identifiable less 
healthy food and drink products may 
not be shown between 5.30am and 
9.00pm. This does not apply to brands 
or masterbrands, meaning that a 
brand’s product range may have prod- 
ucts in and out of scope of the re- 
strictions.” 

We continue to believe that it is essential that it 
be made clear in the Act, as well as the BCAP 
and CAP Codes, that there is an exemption for 
brand advertising, to guard against misinterpre- 
tation and overapplication of the new re- 
strictions. 
There is a lack of a mention for the exemptions 
which Ministers have set out has caused uncer- 
tainty amongst advertisers. When they set out 
their policy, Ministers were clear that there are 
also exemptions for business-to-business ad- 
vertising, services connected to regulated radio, 
transactional content, and channels such as 
websites and social media which are owned by 
the brand. These exemptions have been offi- 
cially mentioned nowhere in the legislation. We 
would encourage Ofcom to help bring certainty 
by making mention of those exemptions, rather 
than leave them to be inferred by the regula- 
tions’ focus on identifiable products, or only ex- 
isting in the Government’s response to its origi- 
nal Obesity Strategy consultation. 

Question 2: 
 

Do you consider Ofcom’s proposed Rule 9.17A 
and the associated meaning, to be inserted 
into the Broadcasting Code, reflect 
appropriately the requirements of Section 
321A of the Communications Act? If not, 
please explain why. 

The proposed rule and definitions satisfy the re- 
quirements of Section 321A as they mirror the 
language used in the Health and Care Act 2022, 
in terms of what constitutes an identifiable 
product for the purposes of advertising, and 
how it is to be determined whether a product is 
high in fat, sugar, or salt (HFSS). However, as 
we move from legislation into the creation of 

https://www.gov.uk/government/consultations/total-restriction-of-online-advertising-for-products-high-in-fat-sugar-and-salt-hfss/introducing-a-total-online-advertising-restriction-for-products-high-in-fat-sugar-and-salt-hfss
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 guidance for brand advertisers, we believe that 
more specificity – and, hence, legal clarity and 
business certainty – is required. 

In the first instance, we believe that the pro- 
posed rule and definitions should make specific 
mention of the fact that the Nutrient Profile 
Model (NPM) being used to determine whether 
a product is HFSS is that published in 2004-05. 
Ofcom will be aware that the Government con- 
sulted on a revised NPM in 2018 – a consulta- 
tion to which it has never responded. Although 
Ministers have suggested that they would fur- 
ther consult ahead of any change to the NPM 
and the drawing of other food and drink prod- 
ucts into scope, there remains uncertainty on 
this, which Ofcom could alleviate by referenc- 
ing the 2004-05 NPM as well as the 2011 tech- 
nical guidance. 

The Government has said that the focus of the 
restrictions and the trigger for them is the ap- 
pearance of identifiable HFSS products, and 
that brand-focused advertising is exempt from 
the restrictions. The reason for this was explic- 
itly stated as government not wishing brands to 
be disincentivised from reformulating their 
products, or talking about issues such as sus- 
tainability and corporate social responsibility. In 
our response to the consultation on the sec- 
ondary regulations, we recommended to gov- 
ernment that they should make their policy in- 
tention clearer to advertisers and regulators – 
either by way of an amendment to the Regula- 
tions to make it clear that there is a brand ad- 
vertising exemption, or by way of a public 
statement to industry. 

We believe that Ofcom could assist this process 
and provide clarity by including a short piece of 
language in their proposed rule which acknowl- 
edges the policy intention that brand advertis- 
ing should be exempt from the restrictions. 
Language which could help do this already ex- 
ists in government documentation: in the guid- 
ance for the HFSS promotions restrictions re- 
cently enacted. Mirroring this language could 
take the form of saying: 
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 “TV advertising for identifiable less 
healthy food and drink products may 
not be shown between 5.30am and 
9.00pm. This does not apply to brands 
or masterbrands, meaning that a 
brand’s product range may have prod- 
ucts in and out of scope of the re- 
strictions.” 

We continue to believe that it is essential that it 
be made clear in the Act, as well as the BCAP 
and CAP Codes, that there is an exemption for 
brand advertising, to guard against misinterpre- 
tation and overapplication of the new re- 
strictions. 

The lack of a mention for the other exemptions 
which Ministers have set out causes uncer- 
tainty. When they set out their policy, Ministers 
were clear that there are also exemptions for 
business-to-business advertising, services con- 
nected to regulated radio, transactional con- 
tent, and channels such as websites and social 
media which are owned by the brand. These ex- 
emptions have been officially mentioned no- 
where in the legislation. We would encourage 
Ofcom to help bring certainty by making men- 
tion of those exemptions, rather than leave 
them to be inferred by the regulations’ focus on 
identifiable products, or only existing in the 
Government’s response to its original Obesity 
Strategy consultation. 

Question 3: 
 

a) Do you agree with Ofcom’s proposal to 
designate the ASA as a co-regulator for the 
prohibition on online advertising for less 
healthy food and drink products? 

 
b) If you do not agree with the proposal to 

designate the ASA as a co-regulator, 
please explain why. If appropriate, please 
include any alternative approaches to 
regulating online advertising for less 
healthy food and drink products under the 
Communications Act 2003, explaining why 
such an approach would better fulfil the 
statutory requirements. 

We agree with the proposal to designate the 
Advertising Standards Authority as co-regulator 
for the online restrictions. 

Ofcom’s consultation document sets out ex- 
actly the rationale for this approach. The ASA as 
the adjudicator of the Codes, and CAP/BCAP as 
its sister bodies which author those Codes, is an 
established, experienced and respected regula- 
tor which commands the confidence of legisla- 
tors, brands, and consumers. We do not believe 
that there should be any regulatory fragmenta- 
tion: the maintenance of the ‘one-stop shop’ 

https://www.gov.uk/government/consultations/total-restriction-of-online-advertising-for-products-high-in-fat-sugar-and-salt-hfss/introducing-a-total-online-advertising-restriction-for-products-high-in-fat-sugar-and-salt-hfss
https://www.gov.uk/government/consultations/total-restriction-of-online-advertising-for-products-high-in-fat-sugar-and-salt-hfss/introducing-a-total-online-advertising-restriction-for-products-high-in-fat-sugar-and-salt-hfss
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 for advertising issues across all media is cru- 
cially important for our members. 

The ASA and CAP/BCAP have extensive experi- 
ence of managing the existing HFSS restrictions 
(and adapting them to changed circumstances, 
as was done in 2017). Their expertise will be 
crucial in fusing the LHF restrictions with the 
existing HFSS ones – a task which will be far 
from straightforward. Their experience is also 
critical in ensuring appropriate enforcement of 
the rules and compliance with them, as well as 
appropriately judging any complaints and re- 
quiring co-operation in correcting breaches of 
the Codes. 

Any additional comments on: Ofcom’s 
proposed approach to enforcing the new 
prohibition on advertising for less healthy 
food and drink products online; and Ofcom’s 
assessment of the impact of our proposed 
approach to implementing the new 
restrictions on advertising and sponsorship for 
these products on TV, ODPS and online. 
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