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In troduction  

The  Royal Institu tion  of Charte red  Surveyors (RICS) is p leased  to  re spond to  th is consu lta tion  by OFCOM. 

Estab lished  in  1868, RICS is the  la rgest organ isa tion  of its kind  for professiona ls in  prope rty, 
construction , land , and  re la ted  environm enta l issues, se tting and  uphold ing professiona l standards for 
125,000 qualified  professiona ls and  ove r 10,000 firm s. RICS regu la te s both  its  ind ividua l qua lified  
professiona ls and  those  firm s tha t have  registe red  for regu la tion  by RICS. 

Over 80,000 of our qua lified  professiona ls work in  the  UK, where  our goa l is  to  de live r a  hea lthy and 
vibran t p rope rty and  land sector as a  key p illa r of a  th riving econom y while  addressing the  need  for the  
crea tion  of green , safe  com m unitie s.  

We  a re  not a  trade  body; we  do not represen t any sectiona l in te re st, and  under the  te rm s of our Roya l 
Charte r the  advice  and  leade rsh ip  we  offe r is  a lways in  the  public in te rest. 

RICS role  in  te lecom s 
RICS we lcom es the  opportun ity to  re spond to  the  consu lta tion  on the  Electron ic Com m unica tions Code- 
Proposed  Tem pla te  Notices re su lting from  Product Security and  Te lecom m unica tions Infrastructu re  Act 
2022 am endm ents to  the  Code . 

RICS recogn ises the  critica lity of te lecom s to  the  UK’s na tiona l in frastructu re  and  our m em bers work in  
varied  ro le s across th is com plex and dynam ic sector.  As a  professiona l body for those  working in  the  
bu ilt and  na tu ra l environm ent, RICS takes an  active  ro le  in  addressing the  cha llenges we  face .  RICS is a  
participan t of the  UN Globa l Com pact, the  world’s la rgest corpora te  susta inability in itia tive  and  we  a re  
com m itted  to  supporting de live ry of the  Susta inable  Deve lopm ent Goals (SDGs) with in  our sector. 

RICS supports th is sector in  a  num ber of ways, including Dispu te  Resolu tion  Se rvices, designed  to 
reduce  the  tim e  and  expense  of te lecom s d ispu tes, th rough  confe rences which  he lp  se t the  industry 
agenda, and  th rough  the  con tinuous professiona l deve lopm ent of our m em bers, a ll of which  he lp  us 
de live r confidence  in  the  m arke t. 
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Consultation response  

Introduction 

1.1 While  the  dra ft form  is accura te  and  re flects the  requ irem ents of the  legisla tion , it is  long and  
com plica ted , fo llowing the  upda ting and  deve lopm ent of The  Code .  Th is is  com prehensib le  to  
Opera tors and  othe rs with in  the  industry, bu t the  purpose  of the  Notice  is  to  in form  othe rs, 
who a re  un like ly to  be  in te re sted  in  or fo llow the  m ean ing, sign ificance  or e ffect of such  a  Notice .   

1.2 We  be lieve  tha t the  people  m ost like ly to  need  to  know abou t the  Notice  a re  precise ly those  
tha t a re  unfam ilia r with  the  Te lecom  Industry and the  lega l fram ework deve loped  to  support 
Opera tors in  the  deploym ent of the ir ne tworks. 

1.3 We  the re fore  conclude  tha t it is  im pera tive  for both  the  Notice  itse lf to  be  sim plified  and  for the  
accom panying Guidance  to  be  written  as if to  the  person  unfam ilia r with  the  re levan t legisla tion . 

Purpose  

2.1 The  purpose  of the  Notice  is  to  a le rt som eone  who m ay be  a ffected  by the  upgrading or sharing 
of appara tus to  the  proposed  works.   

2.2 Having becom e  aware  of the  proposa l, it then  a llows a  poten tia lly a ffected  party to  d isce rn  
whe the r the ir in te rests m ay be  a ffected  by those  works to  the  exten t tha t they: -  

2.2.1 will have  som eth ing m ore  than  a  m in im al adve rse  im pact on  the  appara tus’ 
appearance 1; or 

2.2.2 they m ay re su lt in  an  additiona l burden 2 on  those  in te rests, 

the reby provid ing an  opportun ity to  cha llenge  the  applica tion  of the  righ ts under para . 17 & 
17A of the  Electron ic Com m unica tions Code . 

 
1 Electronic Communications Code para.17 (2) and 17A (3) 
2 Electronic Communications Code para.17 (3) & (4) and para.17A (4) & (5) 
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2.3 The  Notice  then  provides de ta ils  of who shou ld  be  con tacted  to  ou tline  any such  adverse  
im pacts or burdens, a le rting the  Opera tor to  the  issue  (to  which  the  Opera tor m ay re spond by 
changing the  design  to  m itiga te  the  asse rted  e ffects or cha llenge  the  asse rtion)  

2.4 NB.  It m ay be  appropria te  for a  revision  of the  2017 Electron ic Com m unications Code  Code  of 
Practice  to  include  gu idance  on  what m igh t constitu te  a  “m in im al adve rse  im pact”. 

Who will be  affected? 

3.1 The  righ t for the  existing appara tus will be  provided  by a  Code  Agreem ent or subsisting 
agreem ent; the  ope ra tor will be  under a  du ty to  in form  the  Site  Provide r of the ir in ten tions 
under the  te rm s of the  agreem ent and/or the  existing Code  of Practice  (para . 1.37), independen t 
of the  Notice . 

3.2 The  Notice , fixed  to  the  site , unde r para . 17 and  17A, the re fore , will be  of re levance  to  people  
who a re  not the  party to  the  Agreem ent with  the  ope ra tor.  Poin ting ou t whe the r or not the re  
is  a  subsisting agreem ent will be  of lim ited  e ffect bu t m ay be  m ore  re levan t to  the  Site  Provide r 
them se lves. The  Notices cou ld  the re fore  possib ly be  fu rthe r sim plified  by having a  single  Notice  
to  cove r both  situa tions.  We  have  proceeded , however, on  the  basis tha t a  d iffe ren t Notice  is  
p rovided  for the  re spective  clauses of the  Schedu le .   

3.3 Opera tors (or the ir agen ts) who have  iden tified  the  requ irem ent for upgrading or sharing the  
appara tus will unde rstand  the ir sta tu tory du ties for se rving the  Notice  and  will not need 
explana tions as the  need  for the  Notice  or what a  subsisting agreem ent is . 

3.4 However, the  pe rson  physica lly insta lling the  Notice  m ay not be  as fam iliar with  the  sta tu tory 
requ irem ents for insta lling the  Notice  and  practica l d irections for them , specifica lly h igh ligh ting 
what constitu tes a  sa tisfactory position  for the  Notice , would  be  usefu l.  We  have  sough t to  
provide  th is by em boldening the  re levan t text in  the  Notes.   

Practical Issues 

4.1 Given  the  com plica tions of the  legisla tive  pa th , the  conditions for se rvice  and  the  Code  
conditions tha t m ust be  m e t be fore  Code  Righ ts becom e  ava ilable , it is  im portan t, and  it shou ld  
be  m ade  explicit tha t the  Notes form  part of the  Notice  itse lf, and  shou ld  be  d isp layed  a t the  
site . 
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4.2 The  footnote  re fe rences on  the  Notices a re  corrupted  by the  footnotes in  th is docum ent and 
follow-on  from  Annex 1 to  Annex 2.  These  footnotes shou ld  be  re -se t and  appear 
independen tly in  each  tem pla te  Notice  and  the  officia l ve rsion  of the  Tem pla te s. 

Revised Draft 

5.1 We subm it the  draft p roposa l for tem pla te s be low, to  rep lace  Annex 1 & 2   
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A1. An n e x 1 

STATUTORY NOTICE 

UPGRADING OR SHARING OF TELECOMMUNICATION APPARATUS 

ON A SITE HELD UNDER A SUBSISTING AGREEMENT 

(AN EXISTING AGREEMENT UNDER THE TELECOMMUNICATIONS CODE COMMENCING PRIOR TO 
28t h  DECEMBER 2017) 

 

1.  Th is is  a  sta tu tory notice  pursuan t to  paragraph  17 of the  Electron ic Com m unica tions Code 3 
(the  “Cod e ”), in  re la tion  to  the  righ t of a  Code  ope ra tor to  upgrade  or share  the ir ne twork 
appara tus.  

2.  We , [Insert name of Code opera tor], keep  [insert brief description of the electronic communica tions 
appa ra tus] (the  “Ap p a ra t u s”) insta lled  on  or under the  land  a t [insert address of the land where 
the Appara tus is insta lled] (the  “La n d ”).  

3.  We  a re  requ ired  to  provide  th is notice  because  we  in tend  to  upgrade  the  insta lled  Appara tus.  

[OR - delete inappropria te version of pa ragraph 3]  

3.  We  a re  requ ired  to  provide  th is notice  because  we  in tend  to  share  the  use  of the  Appara tus tha t 
is  insta lled  under the  Land with  [insert name of relevant opera tor].  

4.  We  in tend  to begin  [upgrading OR sha ring] [delete a s appropria te] the  Appara tus on  [inse rt da te ].  

ADDRESS FOR CORRESPONDENCE ABOUT THIS NOTICE  

5.  We  can  be  con tacted  abou t the  [upgrading OR sha ring] [delete a s appropria te] of the  Appara tus 
in  writing to :  

[insert appropria te UK posta l address]  

[Insert da te of Notice] 

 
3 Schedule 3A to the Communications Act 2003 (as amended) 
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Explana tory Notes 

Paragraph  5A of Schedu le  2 to  the  Digita l Econom y Act 2017 m odifie s the  au tom atic righ ts to  upgrade  
and  share  appara tus as se t ou t in  paragraph  17 of the  Code  to  a llow Code  ope ra tors who a re  a  party to  
a  ‘subsisting agreem ent’ to  upgrade  and  share  appara tus insta lled  under land  in  lim ited  circum stances. 

 

What is  a  ‘subsisting agreem ent’? 

A subsisting agreem ent is  an  agreem ent tha t p re -da te s 28 Decem ber 2017, when  the  new Code  in  
Schedu le  3A to  the  Com m unica tions Act 2003 cam e  in to  force . 

Paragraph  1(4) of Schedu le  2 to  the  Digita l Econom y Act 2017, se ts ou t tha t a  subsisting agreem ent is 
an  agreem ent for the  purposes of paragraph  2 or 3 of the  e lectron ic com m unica tions code  under 
Schedu le  2 to  the  Te lecom m unica tions Act tha t rem ains in  force , or an  order under paragraph  5 of tha t 
code  tha t rem ains in  force , in  each  case  a t the  tim e  the  new Code  com es in to  force . 

Paragraph  2 of the  Schedu le  se ts ou t tha t a  subsisting agreem ent is  to  be  trea ted  as an  agreem ent 
m ade  under the  new Code , bu t subject to  the  Code  m odifica tions tha t a re  se t ou t in  tha t Schedu le . 

 

Notice  requ irem ents  

Th is notice  m ust be  provided  21 days be fore  the  day tha t the  works sta rt or the  appara tus is  shared .  

The  notice  m ust be  a ttached , in  a  se cu re  a n d  d u ra b le  m a n n e r , to  a  con sp icu ou s  ob je ct  on  the  
re levant land , ensuring it is  in  a  position  where  it is  r e a son a b ly le gib le . For these  purposes, ‘re levan t 
land’ m eans:  

(a ) in  a  case  where  you  have  a  righ t to  en te r the  land  under which  the  e lectron ic com m unica tions 
appara tus is  insta lled , som ewhere  on  the  re levan t land;  

(b ) in  any othe r case , the  land  on  which  works will be  ca rried  ou t to  enable  the  upgrading or sharing 
to  take  p lace .  A separa te  Notice  is  requ ired  for each  re levant p iece  of land , if the  works extend 
ove r m ore  than  one  a rea .  
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The  Code  requ ire s tha t the  fo llowing conditions a re  a lso  m et:  

•  the  upgrading and  sharing of the  appara tus m ust have  no adve rse  im pact on  the  land; and   

• it m ust not im pose  any burden  on  any pe rson  with  an  in te rest in  the  land  (which  includes 
anyth ing tha t has an  adve rse  e ffect on  the  en joym ent of the  land  or causes loss, dam age  or 
expense  to  the  pe rson).  

If you  be lieve  tha t these  conditions will not be  m e t, you  shou ld  con tact the  ope ra tor whose  de ta ils  a re  
provided  on  the  Notice  with  an  explana tion  as to  why the  conditions m ay not have  been  m e t. 

 

Additiona l Notes 

Paragraph  17 of the  Code  does not confe r any righ t to  en te r land  for the  purpose  of upgrading or 
sharing the  use  of e lectron ic com m unica tions appara tus.  

Where  the  above  notice  requ irem ents and  conditions a re  m et, the  Code  ove rrides any e lem ent of an  
Agreem ent be tween  the  ope ra tor and  the  site  p rovide r to  the  exten t tha t it p reven ts or lim its the  
upgrading or sharing of appara tus insta lled  on  or under land , or m akes such  upgrading or sharing 
subject to  conditions tha t m ust be  m et by the  ope ra tor (including a  condition  requ iring the  paym ent of 
m oney). 

These  Notes form  part of the  Notice  
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A2. An n e x 2 

STATUTORY NOTICE 
UPGRADING OR SHARING OF ELECTRONIC COMMUNICATIONS APPARATUS INSTALLED 

BEFORE 29 DECEMBER 2003 UNDER THE ELECTRONIC COMMUNICATIONS CODE  
 
1. This is  a  sta tu tory notice  pursuan t to  paragraph  17A of the  Electron ic Com m unica tions 

Code 4 (the  “Cod e ”), in  re la tion  to  the  righ t of a  Code  ope ra tor to  upgrade  or share  the ir 
ne twork appara tus on  a  site  insta lled  be fore  29th Decem ber 2003 5 
 

2. We, [Insert name of Code opera tor], keep  [insert brief description of the electronic 
communica tions appa ra tus] (the  “Ap p a ra t u s”) insta lled  on  or under the  land  a t [insert 
address of the land where the Appara tus is insta lled] (the  “La n d ”). 

 
3.  We  a re  requ ired  to  provide  th is notice  because  we  in tend to  upgrade  the  insta lled  

Appara tus.  
 
[OR - delete inappropria te version of pa ragraph 3] 
  

3. We are  requ ired  to  provide  th is notice  because  we  in tend  to  share  the  use  of the  Appara tus 
tha t is  insta lled  under the  Land with  [insert name of relevant ope ra tor]. 
  

4.  We  in tend  to begin  [upgrading OR sharing] [delete a s appropria te] the  Appara tus on  [insert 
da te].  

 
ADDRESS FOR CORRESPONDENCE ABOUT THIS NOTICE  
5.  We  can  be  con tacted  abou t the  [upgrading OR sha ring] [delete a s appropria te] of the  

Appara tus in  writing to :  
[insert appropria te UK posta l address]  
[Insert da te of Notice] 

 
4 Schedule 3A to the Communications Act 2003 (as amended) 
5 Paragraph 17A of the Code allows operators who have apparatus installed before 29 December 2003 and who are 
not party to any Code agreement to have a right to upgrade and share that apparatus under limited circumstances. A 
copy of the Communications Act 2003 is available online at www.legislation.gov.uk. 
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Explana tory Notes 

Paragraph  17A of the  Code  a llows ope ra tors who have  appara tus insta lled  under land  before  29 
Decem ber 2003 and  a re  not party to  any Code  agreem ent to  upgrade  and  share  appara tus under 
lim ited  circum stances. 

In  orde r to  have  the  power to  upgrade  or share  appara tus, paragraph  17A of the  Code  requ ires you  to  
give  notice  be fore  you  begin  to  upgrade  the  e lectron ic com m unica tions appara tus or (as the  case  m ay 
be ) share  its  use . 

 
Notice  requ irem ents  

Th is notice  m ust be  provided  21 days be fore  the  day tha t the  works sta rt or the  appara tus is  shared .  

The  notice  m ust be  a ttached , in  a  se cu re  a n d  d u ra b le  m a n n e r , to  a  con sp icu ou s  ob je ct  on  the  
re levant land , ensuring it is  in  a  position  where  it is  r e a son a b ly le gib le . For these  purposes, ‘re levan t 
land’ m eans:  

a ) in  a  case  where  you  have  a  righ t to  en te r the  land  under which  the  e lectron ic 
com m unica tions appara tus is  insta lled , som ewhere  on  the  re levan t land;  
 

b ) in  any othe r case , the  land  on  which  works will be  ca rried  ou t to  enable  the  
upgrading or sharing to  take  p lace .  A separa te  Notice  is  requ ired  for each  re levan t 
p iece  of land , if the  works extend  ove r m ore  than  one  a rea .  

The  Code  requ ire s tha t the  fo llowing conditions a re  a lso  m et:  

• the  upgrading and  sharing of the  appara tus m ust have  no adve rse  im pact on  the  land; and   
 

• it m ust not im pose  any burden  on  any pe rson  with  an  in te rest in  the  land  (which  includes 
anyth ing tha t has an  adve rse  e ffect on  the  en joym ent of the  land  or causes loss, dam age  or 
expense  to  the  pe rson).  

If you  be lieve  tha t these  conditions will not be  m e t, you  shou ld  con tact the  ope ra tor whose  de ta ils  a re  
provided  on  the  Notice  with  an  explana tion  as to  why the  conditions m ay not have  been  m e t. 
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Additiona l Notes 

Paragraph  17A of the  Code  does not confe r any righ t to  en te r land  for the  purpose  of upgrading or 
sharing the  use  of e lectron ic com m unica tions appara tus.  

Where  the  above  notice  requ irem ents and  conditions a re  m et, the  Code  ove rrides any e lem ent of an  
Agreem ent be tween  the  ope ra tor and  the  site  p rovide r to  the  exten t tha t it p reven ts or lim its the  
upgrading or sharing of appara tus insta lled  on  or under land , or m akes such  upgrading or sharing 
subject to  conditions tha t m ust be  m et by the  ope ra tor (including a  condition  requ iring the  paym ent of 
m oney). 

These  Notes form  part of the  Notice  

 

 


