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1.Overview

1.1

1.2

1.3

1.4

15

1.6

The Electronic Communications Code (the Code) confers certain rights on operators to
whom it has been applied (Code Operators) to install and maintain electronic
communications apparatus on public land. In addition, Code Operators may apply for a court
order to install and maintain apparatus on private land, if the operator has been unable to
reach agreement with the landowner. The Code only has effect in the case of a person to
whom it is applied by a direction given by Ofcom (or, in the case of the Secretary of State or
any Northern Ireland department, where the Secretary of State or that department is
providing or proposing to provide an electronic communications network). Following
changes to the Code in 2017, Code Operators gained additional rights to access property
when they are unable to reach agreement with landowners.

The exercise of these rights is subject to conditions and restrictions imposed under
regulations made by the Secretary of State.’ Ofcom has an enforcement role over
compliance by Code Operators with any requirement imposed under the regulations. Ofcom
is also required to prepare and publish a Code of Practice concerning agreements for access
to private land under the Code?, standard terms which may (but need not) be used when
negotiating agreements to confer Code rights®, and template notices* which must or may
(depending on the circumstances) be used by code operators and landowners or occupiers
when they seek to exercise Code rights.

In December 2022 the Product Security and Telecommunications Infrastructure Act (PSTIA)
introduced changes to the Code, including changes to certain template notices that Ofcom is
required to prescribe under paragraph 90(1) of the Code.

Specifically, section 69 of the PSTIA contains provisions to encourage the use of Alternative
Dispute Resolution (ADR) in the event that Code Operators and Site Providers are unable to
reach an agreement. Section 69 amends the Code in respect of certain specified notices to
require those notices to contain information about the availability of ADR and to include a
new requirement on Code Operators to consider the use of ADR if reasonably practicable to
do so before applying for a court order.

In anticipation of section 69 being brought into force, in September 2023 Ofcom published a
Consultation® in which we set out our proposed changes to the notices required under
paragraphs 20 and 33 to reflect the changes to the Code brought about by the PSTIA.

Having reviewed responses to that Consultation, we are now setting out the final template
notices required under paragraphs 20 and 33.

! https://www.legislation.gov.uk/uksi/2003/2553/made

2 https://www.ofcom.org.uk/ data/assets/pdf file/0025/108790/ECC-Code-of-Practice.pdf

3 https://www.ofcom.org.uk/ data/assets/pdf file/0026/108791/ECC-Standard-Terms.pdf

4 https://www.ofcom.org.uk/phones-telecoms-and-internet/information-for-industry/policy/electronic-comm-

code/notices
> https://www.ofcom.org.uk/ data/assets/pdf file/0029/267815/ecc-notices-consultation.pdf
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Impact Assessment

1.7

1.8

Impact assessments provide a valuable way of assessing different options for regulation and
considering the potential effects of our proposals. They form part of best practice policy
making.

Overall, we consider that our amendments to the notices will benefit both Operators and
Site Providers as they makes clear the availability of the ADR process, the aim of which is to
facilitate the resolution of disputes in a more effective way. This in turn should benefit
citizens and consumers as fewer disputes should lead to smoother and more effective
delivery of communications services.

Equality impact assessment

1.9

1.10

1.11

1.12

Section 149 of the Equality Act 2010 (the “2010 Act”) imposes a duty on Ofcom, when
carrying out its functions, to have due regard to the need to eliminate discrimination,
harassment, victimisation and other prohibited conduct related to the following protected
characteristics: age; disability; gender reassignment; marriage and civil partnership;
pregnancy and maternity; race; religion or belief; sex and sexual orientation. The 2010 Act
also requires Ofcom to have due regard to the need to advance equality of opportunity and
foster good relations between persons who share specified protected characteristics and
persons who do not.

Section 75 of the Northern Ireland Act 1998 (the “1998 Act”) also imposes a duty on Ofcom,
when carrying out its functions relating to Northern Ireland, to have due regard to the need
to promote equality of opportunity and have regard to the desirability of promoting good
relations across a range of categories outlined in the 1998 Act. Ofcom’s Revised Northern
Ireland Equality Scheme explains how we comply with our statutory duties under the 1998
Act.

To help us comply with our duties under the 2010 Act and the 1998 Act, we assess the
impact of our proposals on persons sharing protected characteristics and in particular
whether they may discriminate against such persons or impact on equality of opportunity or
good relations.

We do not consider that our amendments have equality implications under the 2010 Act or
the 1998 Act.

What we have decided

Having carefully considered responses to the September Consultation, we have decided to

make the proposed amendments to the notices we set out in the Consultation without any
further changes. We are therefore publishing these notices as final alongside this Statement.

The final notices can be found in Annexes 1 — 3.



2. The PSTIA and our proposed changes

to draft template notices

The PSTIA

2.1

2.2

2.3
2.4

2.5

The Product Security and Telecommunications Infrastructure Act 2022 (“the PSTIA”)
received Royal Assent on 6 December 2022. One of the purposes of the Act is to make
changes to the Electronic Communications Code (ECC), in part to further the expansion of
mobile, full fibre and gigabit capable networks across the UK.

Section 69 of the PSTIA relates to ADR and amends the Code to refer to the availability and
use of ADR when an operator and a site provider are unable to reach an agreement and
includes certain changes in respect of certain specified notices.

Section 69 specifically makes changes to paragraphs 20, 32, 33, and 96 of the Code.

As set out in our Statement on the Code in December 2017° we have not prescribed the
form of notices under paragraph 32 as we consider that they would be highly fact-specific,
and that Code Operators would be able to easily prepare these. Paragraph 96 does not
correspond to a template notice.

This Statement therefore only addresses the changes to paragraphs 20 and 33 and the
corresponding notices.

Template Notices

2.6

2.7

2.8

Code Operators are required to follow a prescribed process before they can apply to a court
to access a landowner’s property. This includes the sending of notices by the Code Operator
to the landowner to notify the landowner of their request to access the land and outlines
what their next steps are.

Paragraph 90(1) of the Code provides that, where a provision “requires a notice to be given”,
Ofcom must prescribe the form of that notice.

Where the form of a notice is prescribed by Ofcom, paragraphs 88(2) and 89(2) of the Code
require that, to be valid, notices given by Code Operators, and certain notices given by other
parties, must be in the prescribed form.

Our proposed changes

2.9

2.10

In our September 2023 Consultation we proposed, in accordance with Section 69 of the
PSTIA, to make changes to the Paragraph 20 notices and the Paragraph 33 notices for both
Site Providers and Code Operators.

The PSTIA amends the Code to require that the Paragraph 20 and Paragraph 33 Code
Operator notices must:

® https://www.ofcom.org.uk/ data/assets/pdf file/0027/108792/ECC-Statement.pdf (see paragraph 5.7)
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a) contain information about the availability of ADR in the event that the Operator and the
relevant person are unable to reach agreement, and

b) explain the possible consequences of refusing to engage in ADR.

2.11  We therefore proposed to amend the relevant Code Operator notices to reflect the above
change to the Code. We also proposed to amend the Site Provider notice under paragraph
33 to ensure that the Site Provider is made aware of the associated ADR-related
requirements on both parties before the template notice is served, including the potential
cost-consequences of not reasonably engaging with ADR.

2.12  We set out in Annexes 1 - 3 of the Consultation our proposed amended versions of the
Paragraph 20 and Paragraph 33 notices.

Stakeholder comments on the draft template notices,
and Ofcom’s response

2.13  Wereceived 6 responses to the Consultation, we set out these comments and our responses
to them below.

2.14 AP Wireless suggested that Ofcom should publish further guidance on what ADR is, what the
various procedures are, and the differences between them. AP Wireless also suggested that
the Operator should be required to publish a plan under Paragraph 6 of the Paragraph 20
Notice and that, under Paragraph 13B of the notice, there should be a template notice for a
party wishing to engage in ADR.’

2.15  We do not consider it would be appropriate to include the above suggestions in the
template notices themselves. However, we are currently in the process of consulting on the
ECC Code of Practice which provides best practice guidance on engagement between
Operators and Site Providers. We will therefore consider the above suggestions as part of
that Consultation.

2.16 AP Wireless also suggested that guidance needs to be provided on the impact that initiating
the ADR process has on the requirement to respond to the notices within 28 days of the
notice being served.?

2.17  As AP Wireless note, the relevant legislation states that a response is required within 28
days of the notice being issued. However, given that the legislation does not specify what
the appropriate course of action should be where a party gives notice that they wish to
engage in ADR, we do not consider that it would be appropriate for this to be specified in
the template notices.

2.18 Cellnex UK welcomed the proposed changes to the template notices. Cellnex UK however
suggested the following information be included in the supplementary information to the
notices:

a) That ADR should not be used as a delaying tactic;
b) That the Court may require evidence that ADR has been considered;
c) The cost implications of an unreasonable refusal by a party to engage in ADR;

’ https://www.ofcom.org.uk/ data/assets/pdf file/0016/270403/AP-Wireless.pdf
8 https://www.ofcom.org.uk/ data/assets/pdf file/0016/270403/AP-Wireless.pdf
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d) That ADR is available at any time;
e) Details of the different forms of ADR available.’

2.19 We do not consider it would be appropriate to include the above suggestions in the
template notices themselves (or the supplementary information). However, we are currently
in the process of consulting on the ECC Code of Practice which provides best practice
guidance on engagement between operators and site providers. We will therefore consider
the above suggestions as part of that Consultation.

2.20  FCS agreed with our proposed amendments to the template notices but suggested that
Ofcom should review the impact of ADR on the timescales for settling disputes. '’

2.21  Whilst we do not plan to carry out a formal review of the impact ADR has on the timescales
for settling disputes, Ofcom will continue to monitor any complaints or comments we
receive from stakeholders regarding ADR and its impact.

2.22  MBNL suggested that the inclusion of Paragraph 14c in the Paragraph 20 Notice was
unhelpful. Paragraph 14 sets out the options for responding to a notice and the inclusion of
14c provided the option for the response to be the initiation of ADR. MBNL suggested that
the option to respond with the initiation of ADR should be in conjunction with 14a or 14b i.e.
that the respondent does or does not agree with the content of the notice.!

2.23  Whilst we recognise the importance of ensuring that the response to a notice is clear, we
consider that by responding with the intention to initiate ADR, the respondent is making it
clear that they do not agree with the notice. We therefore do not consider it necessary for
the template notice to stipulate this and therefore have not amended the notice. We
consider that this also applies to Paragraph 9c in the Paragraph 33 Notice (Code Operators).

2.24  Whilst MBNL was not opposed to including ADR references in the supplementary
information to the Paragraph 20 Notice, it did question whether it is helpful, as it does not
consider that:

a) it fits naturally in a note that that is designed to deal with the terms of an order that a
court might make;

b) the comments add supplementary guidance to the recipient

c) the comments add anything that is not covered under “Supplementary Information:
Alternative Dispute Resolution”; and

d) the same drafting has not been adopted for “Supplementary Information: orders under

n 12

paragraph 34 of the Code”.

2.25  We consider the inclusion of ADR related text in the supplementary information to the
Paragraph 20 Notice provides useful further information and context on ADR and therefore
consider it appropriate to retain it in the final notice.

2.26  MBNL made a point regarding the supplementary information drafting for orders under
paragraph 20(4) of the Code being different to the supplementary information for orders
under paragraph 34 of the Code. This difference reflects requirements set out in PSTIA for
each notice. We consider it appropriate to make reference to ADR in both the
‘Supplementary information for orders under paragraph 20(4) of the Code’ and

9 https://www.ofcom.org.uk/ data/assets/pdf file/0017/270404/Cellnex.pdf

10 https://www.ofcom.org.uk/ data/assets/pdf file/0018/270405/FCS.pdf

1 https://www.ofcom.org.uk/ data/assets/pdf file/0019/270406/MBNL.pdf

12 https://www.ofcom.org.uk/ data/assets/pdf file/0019/270406/MBNL.pdf
7
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‘Supplementary information: ADR’ sections whilst we do not consider this approach to be
necessary for the ‘Supplementary information for orders under paragraph 33’ notices based
on the PSTIA.

2.27  Both Openreach and RICS agreed with our proposed amendments to the template notices.

Our decision

2.28 Having considered the above responses to the Consultation, we do not consider that we
should make any changes to the proposals we set out in the Consultation. Our proposed
template notices from that Consultation will therefore become the final template notices.

2.29  We set out the final notices in Annexes 1 — 3 below.

13 https://www.ofcom.org.uk/ data/assets/pdf file/0020/270407/Openreach.pdf and
https://www.ofcom.org.uk/ data/assets/pdf file/0021/270408/RICS.pdf
8
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A1l Paragraph 20 Notice

STATUTORY NOTICE

SEEKING AGREEMENT TO THE CONFERRAL OF RIGHTS UNDER THE ELECTRONIC COMMUNICATIONS
CODE

Paragraph 20(2) [and Paragraph 27(1)] of Part 4 of Schedule 3A of the Communications Act 2003

IMPORTANT NOTICE

If you are willing to enter into a Code
Agreement, you should respond within
28 days

1. This is a statutory notice pursuant to paragraph 20(2) [and paragraph 27(1)] of the electronic
communications code, set out in Schedule 3A to the Communications Act 2003 (the “Code”).**

2. This notice has been issued by [Name of Code operator] (“we” or “us”) to you, [Insert namel],
because we would like to [insert brief description of rights sought, e.g. to install apparatus and
carry out related works] on land occupied by you for the purposes of our [electronic
communications network and/or infrastructure system]. We are seeking your agreement to
confer these rights on us.

[OR - delete appropriate version of paragraph 2]

2. This notice has been issued by [Name of Code operator] (“we” or “us”) to you, [Insert name],
because we have certain rights to [insert brief description of rights already exercisable by operator
in relation to the land, e.qg. keep apparatus installed on land in relation to which you have an
interest] for the purpose of our [electronic communications network and/or infrastructure
system]. We are seeking your agreement to be bound by these rights.

2A. [The agreement we seek relates to premises occupied under a lease and is for the purpose of
providing an electronic communications service to a lessee in occupation of the premises.]

3. [We also require your agreement on a temporary basis in relation to electronic communications
apparatus that is already installed on, under or over your land. This is in order to secure that the
service provided by our [electronic communications network and/or infrastructure system] is
maintained, and the apparatus is properly adjusted and kept in repair.)

BACKGROUND

4. We provide an [electronic communications network and/or infrastructure system] in the United
Kingdom. This is used in order to provide consumers with [insert a brief description of the retail

14 A copy of the Communications Act 2003 is available online at www.legislation.gov.uk.
9
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services which are dependent on this network and/or infrastructure system (e.g. fixed voice and
broadband services)].

For this purpose, the Office of Communications (OFCOM) has given a direction applying the Code
to us. The Code regulates the relationships between us and occupiers of land, thereby facilitating
the deployment of electronic communications apparatus.

INTERPRETATION

6.

In this notice:

a.
b.
C.

“Apparatus” means the electronic communications apparatus described in Annex 1;

“Land” means the [land or target premises] at [Insert address / description of land, etc.];
“Target Premises” means premises within scope of Part 4A of the Code under paragraph
27B(2) of the Code; and

. words used but not defined in this Notice shall have the meaning ascribed to them in the Code.

DETAILS OF THE AGREEMENT WE ARE SEEKING

7.

In this notice, we are seeking your agreement [to confer on us / to be bound by] the following
rights:

a.
b.
C.

[the right to install the Apparatus on, under or over the Land;

[the right to keep installed the Apparatus which is on, under or over the Land;

[the right to inspect, maintain, adjust, alter, repair, upgrade or operate the Apparatus which
is on, under or over the Land;

[the right to carry out any works on the Land, for or in connection with the installation of the
Apparatus on, under or over the Land,[or the installation of electronic communications
apparatus elsewhere]);

[the right to carry out any works on the Land for or in connection with the maintenance,
adjustment, alteration, repair, upgrading or operation of the Apparatus which is on, under
or over the Land [or of electronic communications apparatus elsewhere]];

[the right to enter the Land to inspect, maintain, adjust, alter, repair, upgrade or operate the
Apparatus which is on, under or over the Land [or any electronic communications apparatus
elsewhere]];

[the right to connect the Apparatus to a power supply];

[the right to interfere with or obstruct a means of access to or from the Land (whether or not
the Apparatus is on, under or over the Land; and

[the right to lop or cut back, or require another person to lop or cut back, any tree or other
vegetation that interferes or will or may interfere with the Apparatus].

(together, the “Code Rights”).

In addition to the Code Rights, we are also seeking in this notice your agreement to the additional
terms set out in Annex 2.

[As the electronic communications apparatus described in Annex 3 (the “Existing Apparatus”) is
already installed on, under or over the Land, we are also seeking your agreement on a temporary
basis to [confer/be bound by] the Code Rights set out at paragraph 7 above in respect of the
Existing Apparatus (the “Temporary Code Rights”.)[And, in addition to the Temporary Code Rights
we are also seeking your agreement on a temporary basis to the additional terms set out in Annex

2].

10



CONSEQUENCES OF NOT REACHING AGREEMENT ON THE CODE RIGHTS

10.

11.

If either:

a. you do not, before the end of 28 days beginning with the day on which this notice is given,
agree [to confer / to be bound by] the Code Rights; or

b. at any time after this notice is given, you give notice in writing to us that you do not agree

[to confer / to be bound by] the Code Rights,

we will be entitled to apply to the court for an order under paragraph 20(4) of the Code.

For more information on the circumstances in which a court may impose such an order, and on
the type of agreement that the court may impose, please see the supplementary information at
the back of this notice.

[CONSEQUENCES OF NOT RESPONDING WHERE THIS NOTICE SEEKS CODE RIGHTS IN RESPECT OF
CONNECTED LAND]

11A. If you do not respond to this notice we will be entitled to apply to the court, as set out in
paragraph 11B below, for an order under paragraph 27E(2) of the Code (“a Part 4A order”).

11B. We will be entitled to apply for a Part 4A order if:

a.

you do not, before the end of seven days beginning with the day on which this notice is given,
respond in writing to this notice to agree to, refuse, or acknowledge the request; and

we give you two warning notices under paragraph 27C(2) of the Code and a final notice under
paragraph 27C(5) of the Code; and

you do not, before the end of 14 days beginning with the day on which the final notice is
given, respond to us in accordance with paragraph 27D(4) of the Code,

and we have satisfied any conditions specified in regulations made by the Secretary of State and

have given you notice of an application for a Part 4A order.

11C. For more information on the circumstances in which a court may impose such an order and on

the type of agreement the court may impose, please see the supplementary information at the
back of this notice.

[CONSEQUENCES OF NOT REACHING AGREEMENT ON THE TEMPORARY CODE RIGHTS]

12.

If:
a.

you have the right to require the removal of the Existing Apparatus under paragraph 37 or

41(1) of the code, but we are not for the time being required to remove it; and

either:

i. youdo not, before the end of 28 days beginning with the day on which this notice is given,
agree [to confer / to be bound by] the Temporary Code Rights; or

ii. atany time after this notice is given, you give notice in writing to us that you do not agree
[to confer / to be bound by] the Temporary Code Rights,

we will have the right to apply to the courts for an order under paragraph 27(2) of the Code.

Further detail on these orders is provided in the supplementary information at the back of this

notice.

11



13.

We consider that the agreement sought in this notice in relation to Temporary Code Rights is
[not] a matter of urgency and therefore [do not] intend to apply for such an order prior to the
end of the 28-day period referred to above.*’

ALTERNATIVE DISPUTE RESOLUTION

13A. Before applying for an order under paragraph 20(4) [and paragraph 27(2)] of the Code, we

13B.

13C.

must, if it is reasonably practicable to do so, consider the use of one or more alternative dispute
resolution procedures to reach agreement with you.

Either you or we may at any time give the other a notice in writing stating that you or we (as
applicable) wish to engage in alternative dispute resolution with the other in relation to the
agreement we are seeking under this notice. If either you or we unreasonably refuse to engage
in such alternative dispute resolution before an application is made to the court, the court must
have regard to this when deciding on the appropriate costs order or, in Scotland, expenses.

For more information on the availability of alternative dispute resolution, please see the
supplementary information at the back of this notice.

YOUR OPTIONS

14.

15.

16.

In response to this notice, you may:

a. agree [to confer the Code Rights on us / to be bound by the Code Rights] [and/or to confer
the Temporary Code Rights on us / to be bound by the Temporary Code Rights];

b. give notice to us that you do not agree [to confer / to be bound by] the Code Rights [and/or
the Temporary Code Rights]; or

c. give us notice that you wish to engage in alternative dispute resolution in relation to this
notice; or

d. do nothing.

In deciding how to respond to this notice, you may wish to seek independent legal advice.

If you agree [to confer the Code Rights on us / to be bound by the Code Rights], [we will send you
an agreement reflecting the terms set out in this notice and ask you to sign it] [we ask you to sign
the agreement attached at Annex 2]. Similarly, if you agree [to confer the Temporary Code Rights
on us / to be bound by the Temporary Code Rights], we will also send you an agreement reflecting
the terms set out in this notice and ask you to sign it. You would be entitled to seek independent
legal advice in relation to [this/these] agreement([s].

Alternatively, and as explained at paragraph[s] 10 [11A, 11B and 12] above, if you do nothing or
give notice to us that you do not agree [to confer / to be bound by] the Code rights [and Temporary
Code Rights], we will be entitled to apply to the court for an order under paragraph 20(4) [and an
order under paragraph 27(2)] or under Part 4A of the Code.

15 In limited circumstances, where the court agrees that it is a matter of urgency for an order to be made under
paragraph 27(5) of the Code, it may make such an order even though the 28-day period referred to at paragraph
[12]a. above has not elapsed (and paragraph [12]b. does not apply).

12



17. Please submit any notification pursuant to paragraph 14a., b. or c. to us in writing as soon as
possible and, in any event, before the end of 28 days beginning with the day on which this notice
is given.

18. To be effective, such notification must be delivered by hand or sent by registered post or
recorded delivery to the following address:
[Insert address details]

19. If you have any questions about this notice, please do not hesitate to contact us via telephone

(Insert number) or e-mail (insert email address).

[INSERT DATE OF NOTICE]

13



ANNEX 1
THE APPARATUS

[Insert a description of the electronic communications apparatus to which the notice relates]

14



ANNEX 2
ADDITIONAL TERMS OF AGREEMENT SOUGHT

[Insert description of the additional contractual terms sought or attach a draft agreement]

15



ANNEX 3
THE EXISTING APPARATUS

[Insert a description of the electronic communications apparatus already installed on, under or over
the Land and in respect of which you are seeking the Temporary Code Rights]

16



SUPPLEMENTARY INFORMATION FOR THE RECIPIENT OF THIS NOTICE

Orders under paragraph 20(4) of the Code

1.

An order under paragraph 20(4) of the Code is an order which imposes on us and you an
agreement. The effect of such an agreement would be [to confer the Code Rights on us /
provide for the Code Rights to bind you)]. Before applying for an order, we are required to
consider, to the extent it is reasonably practicable to do so, the use of one or more alternative
dispute resolution procedures to reach an agreement with you (paragraph 20(5) of the Code).

The court may only make an order under paragraph 20(4) of the Code if it thinks that both of

the following conditions are met:

a. the prejudice caused to you by the order is capable of being adequately compensated by
money; and

b. the public benefit likely to result from the making of the order (having regard to the
public interest in access to a choice of high quality electronic communications services)
outweighs the prejudice to you.

The court may not make such an order if it thinks that you intend to redevelop all or part of
the land to which the Code Rights would relate, or any neighbouring land, and could not
reasonably do so if the order were made.

Paragraphs 23 and 24 of the Code contain further detail about the terms of the agreement
that the court may impose. And paragraph 22 of the Code states that such an agreement
takes effect for all purposes of the Code as an agreement under Part 2 of the Code between
the Operator and the relevant person.

The court also has the power to order us to pay you compensation for any loss or damage
that you have sustained or will sustain as a result of the exercise of the Code Rights.
Paragraphs 25 and Part 14 of the Code contain further detail about this.

[Orders under paragraph 27(2) of the Code

6.

An order under paragraph 27(2) of the Code is an order which [confers on us/provides for you
to be bound by] such temporary code rights as appear to the court reasonably necessary for
securing the objective set out in paragraph 27(3) of the Code. This objective is that, until the
proceedings under paragraph 20 and any proceedings under paragraph 40 of the Code are
determined, the service provided by our network is maintained and the Existing Apparatus is
properly adjusted and kept in repair. Before applying for an order, we are required to consider,
to the extent it is reasonably practicable to do so, the use of one or more alternative dispute
resolution procedures to reach an agreement with you (paragraph 20(5) of the Code).

Paragraphs 23 and 24 of the Code contain further detail about the terms of the temporary
agreement that the court may impose.

The court also has the power to order us to pay you compensation for any loss or damage that
you have sustained or will sustain as a result of the exercise of the Code Rights. Paragraphs 25
and 84 of the Code contain further detail about this.]




SUPPLEMENTARY INFORMATION FOR THE RECIPIENT OF THIS NOTICE

Orders under Part 4A of the Code

1. An order under Part 4A of Schedule 3A of the Code is an order which imposes on us and you
an agreement concerning rights in respect of land connected to leased premises (“connected
land”). The effect of such an agreement would be [to confer the Code Rights on us / provide
for the Code Rights to bind youl].

2. We may apply for an order under paragraph 27D(1) of the Code if you do not, before the end
of seven days beginning with the day on which this notice is given, respond in writing to
agree to, refuse, or acknowledge the request and:

a. we give you two warning notices and a final notice pursuant to paragraph 27C(1) of the

Code; and

b. youdo not, before the end of 14 days beginning with the day on which the final notice is
given, respond in writing either to:

(i) agree or refuse to confer or otherwise be bound by the Code right specified
in the request notice given pursuant to paragraph 20(2) of the Code on the
terms we seek; or

(i)  otherwise acknowledge a warning notice or the final notice.

3. The court may only make an order under paragraph 27E(1) of the Code if it is satisfied that we
have met the requirements under paragraph 27D(1)(a) and (d) of the Code for applying for an
order and you have not objected to the making of the order.

4. Paragraphs 27E(4) and 27E(5) of the Code contain further detail about the terms of the
agreement that the court may impose.

5. The court also has the power to order us to pay you compensation for any loss or damage
that you have sustained or will sustain as a result of the exercise of the Code Rights.
Paragraphs 27H and Part 14 of the Code contain further detail about this.
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SUPPLEMENTARY INFORMATION FOR THE RECIPIENT OF THIS NOTICE

Alternative Dispute Resolution

1.

Paragraph 20(5) of the Code sets out that the party seeking a Code Agreement must, if it
is reasonably practicable to do so, consider the use of one or more alternative dispute
resolution (“ADR”) procedures before applying for an order under paragraphs 20(4) [and
27(2)] of the Code.

If an operator fails to consider ADR before making an application to the courts, the courts
can consider that failure when deciding on the appropriate costs order or, in Scotland,
expenses.

Under paragraph 20(6) of the Code either party may at any time notify the other in
writing stating that they wish to engage in ADR.

When deciding on the appropriate costs order or, in Scotland, expenses, the courts must
have regard to any unreasonable refusal to engage in ADR by either party.
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A2 Paragraph 33 Notice - Code
Operator

STATUTORY NOTICE

REQUIRING A CHANGE TO THE TERMS OF AN AGREEMENT UNDER THE ELECTRONIC
COMMUNICATIONS CODE

Paragraph 33(1) of Part 5 of Schedule 3A of the Communications Act 2003

IMPORTANT NOTICE

If you agree to the changes we are
requesting, you should respond within
six months

1. Thisis a statutory notice pursuant to paragraph 33(1) of the electronic communications code, set
out in Schedule 3A to the Communications Act 2003 (the “Code”).*®

2. The purpose of this notice is to require a change to the terms of an agreement between you,
[Insert name of site provider] and [us], [Insert name of Code operator] under Part 2 of the Code.
We are seeking your agreement to this change.

BACKGROUND

3.  We have entered into an agreement under Part 2 of the Code (the “Agreement”). Under the
Agreement, you [have conferred on us / become bound by] certain rights under the Code. The
purpose of these rights is to facilitate the deployment by us of our [electronic communications
network and/or system of infrastructure] at [Insert address].

4. Paragraph 33 of the Code explains how a party to a Code agreement may require a change to the
terms of an agreement which has expired. It provides that, in the first instance, the party seeking
the change should provide notice to the other party of the change that it is seeking and the date
on which that change would take place.

THE CHANGE WE ARE REQUESTING

5. We are asking you to agree, from the date set out in paragraph 6 below, that:

a. [the Agreement should have effect subject to the modified terms set out in Annex [X];]

b. [our existing Code right to [insert details of Code right] should no longer [be conferred by /
bind] you;]

c. [the Agreement should also [confer on us / bind you to] [Insert details of additional Code
right sought];]

d. [the Agreement should be terminated and a new agreement should have effect between us
on the terms set out in Annex [X].]

16 A copy of the Communications Act 2003 is available online at www.legislation.gov.uk.
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6.

The day from which we propose that:

a. [the modified terms should have effect;]

b. [the Code right referred to in paragraph 5 above should no longer [be conferred by / bind]
you;]

c. [the additional Code right referred to in paragraph 5 above should [be conferred by / bind]
you;]

d. [the Agreement should be terminated, and from which the new agreement set out in Annex
[X] should have effect]

is [Insert Date].’

CONSEQUENCES OF NOT REACHING AGREEMENT

7.

7A.

7B.

If, after the end of six months beginning with the day on which this notice is given, we have not
reached agreement with you on the proposals in this notice, we may apply to the court for an
order under paragraph 34 of the Code.

Before applying for an order under paragraph 34 of the Code, we must, if it is reasonably
practicable to do so, consider the use of one or more alternative dispute resolution procedures
to reach agreement with you.

Either you or we may at any time give the other a notice in writing stating that you or we (as
applicable) wish to engage in alternative dispute resolution with the other in relation to the
agreement we are seeking under this notice. If either you or we unreasonably refuse to engage
in such alternative dispute resolution before an application is made to the court, the court must
have regard to this when deciding on the appropriate costs order or, in Scotland, expenses.

Further detail on these orders is provided in the supplementary information at the back of this
notice. The supplementary information also provides more detail about the availability of
alternative dispute resolution.

YOUR OPTIONS

9.

10.

11.

In response to this notice, you may:

a. agree to the change requested above;

b. give notice to us that you do not agree to the change requested above; or

c. give us notice that you wish to engage in alternative dispute resolution in relation to this
notice; or

d. do nothing.

In deciding how to respond to this notice, you may wish to seek independent legal advice.
If you agree to the change requested above, we will send you [a modified version of the

Agreement reflecting the terms set out in this notice / a new agreement reflecting the terms set
out in Annex [X] together with a notice of confirmation that you agree to termination of the

17 Regulation 33(3) of the Code requires that the date must fall: (a) after the end of the period of six months
beginning with the day on which this notice is given; and (b) after the time at which, apart from paragraph 30,
the Code right to which the existing Code agreement relates would have ceased to be exerciseable or to bind
the site provider or at a time when, apart from that paragraph, the Code agreement could have been brought
to an end by the site provider.
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12.

13.

14.

Agreement]. We will ask you to sign [this/these documents]. You would be entitled to seek
independent legal advice in relation to [this/these] document][s].

Alternatively, and as explained at paragraph 7 above, if you do nothing or give notice to us that
you do not agree the change requested above, we will be entitled to apply to the court for an
order under paragraph 34 of the Code after the end of six months beginning with the day on
which this notice is given.

Please submit any notification pursuant to paragraph 9a. or b. to us in writing as soon as possible
and, in any event, before the end of six months beginning with the day on which this notice is
given.

To be effective, such notification must be delivered by hand or sent by registered post or
recorded delivery to the following address:
[Insert address details]

If you have any questions about this notice, please do not hesitate to contact us via telephone
(Insert number) or e-mail (insert email address).

[INSERT DATE OF NOTICE]

22



ANNEX [X]

SUPPLEMENTARY INFORMATION FOR THE RECIPIENT OF THIS NOTICE

Orders under paragraph 34 of the Code

8.

10.

The types of orders which the court may make under paragraph 34 include an order which
has the effect of:

a.
b.

[modifying the terms of the Agreement;]

[modifying the terms of the Agreement so that one of the Code rights set out therein is
no longer [conferred by / binding on] you;]

[modifying the terms of the Agreement so that it [confers an additional Code right on you
/ provides that you are bound by an additional Code right];]

[terminating the Agreement and ordering you to enter into a new agreement which
[confers a Code right on us / provides for a Code right to bind youl;]

In determining whether to make an order under paragraph 34, the court must have regard to
all the circumstances of the case, and in particular to:

a.
b.

the operator’s business and technical needs;

the use that the site provider is making of the land to which the existing code agreement
relates;

any duties imposed on the site provider by an enactment; and

the amount of consideration payable by the operator to the site provider under the
existing code agreement.

If the court makes an order under paragraph 34, it may also order the operator to pay the site
provider consideration. See paragraph 34(14) for details of how the consideration should be
calculated by the court in this case.

23




SUPPLEMENTARY INFORMATION FOR THE RECIPIENT OF THIS NOTICE

Alternative Dispute Resolution

1. Paragraph 33(6) of the Code sets out that the party seeking a Code Agreement must, if it
is reasonably practicable to do so, consider the use of one or more alternative dispute resolution
“ADR” procedures before applying for an order under paragraph 34 of the Code.

3. If an operator fails to consider ADR before making an application to the courts, the
courts can consider that failure when deciding on the appropriate costs order or, in Scotland,
expenses.

2. Under paragraph 33(7) of the Code either party may at any time notify the other in
writing stating that they wish to engage in ADR.

4. When deciding on the appropriate costs order or, in Scotland, expenses, the courts must
have regard to any unreasonable refusal to engage in ADR by either party.
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A3 Paragraph 33 Notice - Site Provider

STATUTORY NOTICE

REQUIRING A CHANGE TO THE TERMS OF AN AGREEMENT UNDER THE
ELECTRONIC COMMUNICATIONS CODE

Paragraph 33(1) of Part 2 of Schedule 3A of the Communications Act 2003

1. Thisis a statutory notice pursuant to paragraph 33(1) of the electronic communications code, set
out in Schedule 3A to the Communications Act 2003 (the “Code”).*®

2. The purpose of this notice is to require a change to the terms of an agreement between you,
[Insert name of Code operator] and [us/me], [Insert name of site provider] under Part 2 of the
Code. [l am/We are] seeking your agreement to this change.

BACKGROUND

3.  We have entered into an agreement under Part 2 of the Code (the “Agreement”). Under the
Agreement, [I/we] [have conferred on you / become bound by] certain rights under the Code. The
purpose of these rights is to facilitate the deployment by you of your [electronic communications
network and/or system of infrastructure] at [Insert address].

4. Paragraph 33 of the Code explains how a party to a Code agreement may require a change to the
terms of an agreement which has expired. It provides that, in the first instance, the party seeking
the change should provide notice to the other party of the change that it is seeking and the date
on which that change would take place.

THE CHANGE WE ARE REQUESTING

5. [I/We] are asking you to agree, from the date set out in paragraph 6 below, that:

a. [the Agreement should have effect subject to the modified terms set out in Annex [X];]

b. [your existing Code right to [insert details of Code right] should no longer [be conferred by /
bind] us;]

c. [the Agreement should also [confer on you / bind us to] [Insert details of additional Code
right proposed];]

d. [the Agreement should be terminated and a new agreement should have effect between us
on the terms set out in Annex [X].]

6. The day from which [[/we] propose that:
a. [the modified terms should have effect;]
b. [the Code right referred to in paragraph 5 above should no longer [be conferred by / bind]
us;]
c. [the additional Code right referred to in paragraph 5 above should [be conferred by / bind]
us;]

18 A copy of the Communications Act 2003 is available online at www.legislation.gov.uk.
25



http://www.legislation.gov.uk/

d. [the Agreement should be terminated, and from which the new agreement set out in Annex
[X] should have effect]

is [Insen‘ Date].[see note (a)]

CONSEQUENCES OF NOT REACHING AGREEMENT

7.

7A.

7B.

If, after the end of six months beginning with the day on which this notice is given and the time
referred to in paragraph 33(3) of the Code, [I/we] have not reached agreement with you on the
proposals in this notice, [I/we] may apply to the court for an order under paragraph 34 of the
Code.

Before applying for an order under paragraph 34 of the Code, we must, if it is reasonably
practicable to do so, consider the use of one or more alternative dispute resolution procedures
to reach agreement with you.

Either you or we may at any time give the other a notice in writing stating that you or we (as
applicable) wish to engage in alternative dispute resolution with the other in relation to the
agreement we are seeking under this notice. If either you or we unreasonably refuse to engage
in such alternative dispute resolution before an application is made to the court, the court must
have regard to this when deciding on the appropriate costs order or, in Scotland, expenses.

For more information on the circumstances in which a court may impose such an order and on
the type of agreement the court may impose, please see the supplementary information at the
back of this notice. The supplementary information also provides more detail about the
availability of alternative dispute resolution.

NEXT STEPS

9.

10.

11.

Any notification confirming that you agree or disagree to the change requested above should be
provided to [me/us] in writing as soon as possible and, in any event, before the end of six months
beginning with the day on which this notice is given.

To be effective, such notification must be delivered by hand or sent by registered post or
recorded delivery to the following address:
[Insert address details]

[If you have any questions about this notice, please do not hesitate to contact [me/us] via
telephone (Insert number) or e-mail (insert email address).]

[INSERT DATE OF NOTICE]
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NOTES AND SUPPLEMENTARY INFORMATION FOR THE SENDER OF THIS NOTICE

You may wish to obtain independent legal advice before completing this notice.

a) Paragraph 33(3) of the Code sets out rules about the earliest date on which you can
request that a change to a Code agreement takes effect.

In particular, paragraph 33(3) provides that the day on which you propose that any
change has effect must fall:
e after the end of the period of 6 months beginning with the day on which the
notice is given; and
e after the time at which, apart from paragraph 30 of the Code, the Code right to
which the existing Code agreement relates would have ceased to be exercisable
or to bind you or at a time when, apart from that paragraph, the Code
agreement could have been brought to an end by you.

b) The types of orders which the court may make under paragraph 34 of the Code include
an order which has the effect of:

e modifying the terms of the Agreement;

e modifying the terms of the Agreement so that one of the Code rights set out
therein is no longer conferred by or binding on you;

o modifying the terms of the Agreement so that it confers an additional Code right
on the operator or provides that you are bound by an additional Code right;

e terminating the Agreement and ordering the operator to enter into a new
agreement which confers a Code right on that operator or provides for a Code
right to bind you.

c) Indetermining whether to make an order under paragraph 34, the court must have
regard to all the circumstances of the case, and in particular to:

e the operator’s business and technical needs;

e the use that you are making of the land to which the existing code agreement
relates;

e any duties imposed on you by an enactment; and

e the amount of consideration payable by the operator to you under the existing
code agreement.

d) If the court makes an order under paragraph 34, it may also order the operator to pay
the site-provider consideration. See paragraph 34(14) for details of how the
consideration should be calculated by the court in this case.
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SUPPLEMENTARY INFORMATION FOR THE RECIPIENT OF THIS NOTICE

Alternative Dispute Resolution

5. Paragraph 33(6) of the Code sets out that the party seeking a Code Agreement must, if it is
reasonably practicable to do so, consider the use of one or more alternative dispute
resolution “ADR” procedures before applying for an order under paragraph 34 of the Code.

6. If a site-provider fails to consider ADR before making an application to the courts, the courts
can consider that failure when deciding on the appropriate costs order or, in Scotland,
expenses.

7. Under paragraph 33(7) of the Code either party may at any time notify the other in writing
stating that they wish to engage in ADR.

8. When deciding on the appropriate costs order or, in Scotland, expenses, the courts must
have regard to any unreasonable refusal to engage in ADR by either party.
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