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Participation TV Part 2: Keeping Advertising Separate from 
Editorial. Response to consultation by Fusion Telecom Ltd

 

Fusion Telecom Ltd primarily provides IVR hosting for PTV in both the Babe Style and Psychic TV 
broadcast sector. We also provide 121 operator call services via our supply network of 121 operating 
companies.  

On the Telephony side (IVR) we provide access for International callers (via International numbers) 
and mobile callers (via VSC’s), as well as other payment mechanisms.  

Fusion Telecom Ltd is also a member of AIME and fully supports their response to this consultation. 

The Services – Background  

Babe (Adult) and Psychic 

Firstly, to clarify, the term ‘Adult’ is used by the regulators, you included, supposedly due to the 
actual PRS adult call content. The actual visual content is NOT of an adult nature, it is merely soft and 
only suggestive of what viewers believe the term ‘adult’ to actually mean, or as this genre is now 
known ‘Babe’ TV. These shows are in the Adult EPG section of the SKY EPG, yet, they do not allow 
any adult visual content . The 9xx channels via SKY TV do allow viewers (or subscribers) to bar from 
their own TV, using their SKY handset but this is an ‘opt in’ mechanism, rather than ‘opt out’. Despite 
viewers (and callers) repeated requests for a slightly harder content, it is accepted that current 
standards are within the bounds of decency allowed on channels of this type. In fact on TV 
programmes where there is no PRS, it should be noted that far stronger material is allowed to be 
shown. This discrepancy applies to both Babe style shows and Psychic. For example, ‘ghost hunting’ 
type shows which feature all kinds of ‘occult’ related material, is an extremely popular genre of TV 
but it is a ‘banned’ subject altogether, as soon as you advertise a PRS service on TV, upon which 
people can discuss this subject, using PRS or indeed any other type of payment mechanism. At the 
same time, TV programmes such as ‘Playboy Mansion’ can be aired at any time of the day, with the 
relevant naughty bits turned into a few pixels (before 9pm)! In the evenings you have extremely 
gratuitous content with TV programmes like ‘Sexcetera’. 

There is no evidence of consumer harm in any of the programming from any of the regulators 
currently ‘in charge’ of PTV regulation.  We cover many different PTV genres and take a responsible 
view on each, working with the Broadcaster, the Service Provider, Technology Providers, Networks 
and Phone Pay Plus to achieve a quality product that we believe gives value for money to the 
consumer. 

There is also no requirement for the viewer to call any of the premium rate numbers shown on the 
screen. There is editorial content, which includes entertainment of a visual nature, on all the shows 
and the viewers themselves decide whether or not they wish to call any of the numbers.  Callers 
choose whether or not they speak with the presenter, or they can opt to just listen in. Any callers 
wishing to speak to an off screen operator choose to do so, at no time are callers ‘sent’ to a service 
they have not opted for. Many callers opt to speak to an off screen operator, whether on Babe or 
Psychic as they prefer the ‘private’ element it provides. It is clearly therefore already about viewer 
choice. All information relating to the service and how it works is clearly explained when the caller 
connects to the premium rate number. In addition the content of the service and a description of how 
it works, is also displayed periodically on the TV screen and explained by the presenters.  Therefore, 
at no time is the viewer/caller in any doubt as to what to expect when they call the service. 
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All of these services including many others run independently by the broadcasters for the shows add 
to the content and variety of the present day demands of the technically advanced population. 
Restriction of this type of media, only serves to push it underground, in this case onto the internet, 
where it becomes part of an unregulated nightmare of ‘rape and pillage’ most likely by companies not 
even based in the UK! Instead, we already have strict regulations both external and those internally 
created which have proved very successful in the past 12 to 18 months.  

As Fusion Telecom primarily deal with Hosting and 121 supply for PTV, closure of this avenue of 
business would indeed prove to be very severe indeed. 

We currently have 16 different companies in our supply value chain, some of which also primarily deal 
with PTV services. This creates a fair turnover for Fusion Telecom Ltd, a large proportion of which 
feeds down the value chain, creating employment and business for those 16+ other companies.  

In terms of personnel, it involves 

30 full time employees (IVR Engineers/IVR Programmers/Technicians/Managers/Supervisors/Testing 
Personnel/Book Keepers) 

Psychic - 450 Part Time – (Booking Staff and 121 Operators) 

Babe – 400 Part Time – (121 Operators) 

Investment 

It is crucial for a company such as ours to evolve with the new technology available, which involves 
integrating with many different parts of the whole industry. Last year saw the launch of a new 
software for PTV shows for us and this had very positive effects on our business. However since 
Ofcoms ‘announcement’ back in Oct last year, we have found it impossible to invest any further in 
this or indeed many other areas, as the danger of losing this revenue stream is too great at this time.  

We are therefore somewhat confused by the OFCOM consultation, which effectively brings an end to 
five years of successful and compliant PTV service provision, with tens of thousands of happy 
customers and many successful companies behind it. If there was a problem in this genre of TV we 
fail to see why it was not raised beforehand, particularly in the light of the lack of complaints?  

Babe and Psychic TV Services, such as those seen on TV today, do not fall into any of the current 
regulatory bodies codes specifically. This is mainly due to the technology now available, offering the 
viewers ‘experiences’ via their television, land line phone, mobile phone, 3g handset and computer. 
This type of integration did not exist when the current regulatory bodies came to be. It is therefore 
surely a problem for the regulatory bodies themselves and their duty to bring their own regulations 
up to date, rather than trying to rid themselves of the issue by passing it from one set of regulators 
to another. The result being a manipulation of outdated rules which in essence  means in particular 
babe and psychic TV programmes have to come off air - simply because the regulators refuse to keep 
up with this fast moving environment! Meanwhile non-compliances by the large corporations, were 
allowed to continue, for a considerable period of time, despite the large scale ‘fraud’ that was taking 
place. This fiasco resulted in a huge dent in consumer confidence for ALL TV! Meanwhile, Babe and 
Psychic TV received no such complaints, no uncovering of large scale fraud, no ‘pulling the wool over 
the eyes’ of our viewing and participating public! 
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RESPONSE 

 

The following response is copied (in the main) from the response sent in by Com and Tel (with 
permission). Fusion Telecom and its suppliers appear in their value chain, together with the 
Broadcasters involved in these services. Fusion Telecom adds to the comments and answers below 
and also therefore fully supports the original responses given, to the Ofcom consultation and wording. 

We note that you state “(2.1) Viewers and listeners enjoy taking part in programmes and 
having an opportunity to win a competition, influence the outcome of a programme or 
otherwise contribute to 
the programme. Increasingly, audience participation involves premium rate telephony 
services.” This is precisely what we provide with our IVR based services for PTV and why 
we and others in this industry have experienced regular and considerable growth in terms 
of both response and popularity. 
 
We therefore have to disagree completely with your statement “(3.52) Ofcom does not 
believe that innovation would have been affected by any of the four options offered in 
the 2007 Consultation, or by the new proposals in this consultation.” 
 
PTV business in general has been virtually on hold since the results of your first 
consultation and we are unable to expand any further in terms of innovation or personnel. 
We fully understand the ECJ judgement, but do not see that OFCOM needs to broadly 
apply this judgement in the UK marketplace so that the channels we specifically deal with 
(Babe and Psychic) are effectively forced off air. This is not a requirement of the ECJ 
judgement or the European Television without Frontiers Directive. 
 
 
Question 1: Do you have any comments on the drafting of the proposed amendments 
to the Broadcasting Code set out in Section 4? Please provide drafting suggestions 
where appropriate.  

We do not agree with OFCOM’s comments about the relevance of the ECJ judgement to 
Babe and psychic PTV.  Whilst the consultation stats in 4.12 that “The proposed rules 
make absolutely clear the need to ensure direct contribution to editorial content”  
OFCOM does not accept the viewer’s view (and indeed our own view) that the current 
show formats contain editorial content, which is created via interaction between the 
viewer and the presenters on this type of show.  
 
OFCOM seem to be missing a major point in terms of fulfilment of services on Quiz TV 
compared to Babe and Psychic genres. “The principles of the case are broad enough to 
apply to other 
Genres of dedicated PTV besides quiz TV insofar as they raise the same or similar 
consumer protection issues. If it is possible for a quiz show to represent “a real offer 
of services”, then it follows that other genres of PTV may – depending on the 
particular facts – also represent a “real offer of services” This is not at all the case. Quiz 
TV is far more like a lottery in terms of fulfilment. The viewer knows he only has a chance 
of winning when he dials. On Babe and Psychic PTV all calls are fulfilled, all viewers can 
participate and interact. We therefore comment accordingly on the proposed amendments 
to the Broadcasting code; 
 
10.6 – Editorial content has not been defined specifically by OFCOM, therefore we believe 
it remains open to interpretation. It would appear however, that for Babe and psychic 
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PTV, OFCOM do not accept the current show formats as containing any editorial content. 
We assume that this is due to the frequent promotion of the premium rate number and the 
viewers’ direct interaction with the show being portrayed on screen, which OFCOM deems 
is direct response to “advertising” rather than being part of the editorial of the show, 
which is contrary to what the viewers believe.  
 
OFCOM must realise however, that many of the reasons for the current format of Psychic 
and Babe PTV are unequivocally due to regulations or stipulations by Phone Pay Plus which 
have been introduced at various times, particularly in the last couple of years, for PTV. 
Examples of these would be that pricing must be given verbally every 10 minutes by 
presenters, that the service must be explained regularly by presenters and so on, creating 
a far harder selling environment. 
 
The factor of whether a show actually contains entertaining content surely rests with the 
viewer. During the entire PTV2 consultation, there is little reference to the consumer 
research which OFCOM itself conducted last year (An independent report on Participation 
TV – quizzes, Babe, chat and psychic readings. Viewer research summary Prepared by 
Essential July 2007) which surely should play a large part in its final considerations, being 
direct input from the consumers on behalf of which it has  duty to act.   The research does 
suggest that viewers do believe that the shows are editorially led and are therefore 
editorially justified; 
 
Some comments were 
1.4.5 The qualitative research suggested that regular viewers of Psychic TV, 
particularly female viewers felt the content could be very engaging 
 
1.4.6 Respondents who watched ‘Babe’ TV had pragmatic views about the 
programming and expressed very few concerns about content or practices. 
There was strong support for “soft” adult content on television.  
 
We therefore believe that OFCOM are creating problems concerning the separation 
principle, when it is generally accepted that current content is of an editorial nature. 
 
10.7 – We agree that the broadcaster should retain responsibility for all PROGRAMME 
related material. However we as the Service Provider also have a responsibility to 
FURNISH the broadcaster with the information he needs to remain compliant on the 
premium rate products, as stipulated by Phone Pay Plus. This should include advising the 
Broadcaster on permissible phone content and promotional material and keeping some 
evidence that this has been clearly presented.  It is often the Service Provider that has 
Regulatory knowledge of the Premium Rate regulations over and above the Broadcaster.  
Furthermore the end service should be the responsibility of the Service Provider, over 
which the Broadcaster has little control. This is a complex situation as under Phone Pay 
Plus’ regulation of premium rate services, the Broadcaster is defined as the Information 
Provider. For Babe and psychic PTV, the IVR may be under the control of the Service 
Provider, while the Broadcaster may supply TV presenters who are logged onto the IVR, 
therefore creating a complex situation for Phone Pay Plus in the allocation of 
responsibility.  

10.8 – Generally speaking we have no problem with the principle of sponsorship, providing 
that any sponsorship or activity of a commercial nature is made clear to the audience, 
either by way of an audible announcement or by means of a clear on screen message.  
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10.9 – Here we absolutely disagree. The consumer has a right to pay for product in any 
way he pleases, as long as he has access to all the clearly labelled information he requires 
to make a purchase. A credit card user must be over 18, so this requirement is also 
satisfied. 

10.10 –We find the wording of this section somewhat confusing but agree in principle, 
depending of course on your definition of editorial. We do however feel that the inclusion 
of off screen operators, particularly in the case of Psychic TV, is a valid and desirable 
feature for the caller, offering greater choice and value for money that still has relevance 
to the programme 

 Live PTV is limited in how many presenters or on screen operators it can have at any one 
time. In many cases, Psychics who are on TV one day can still participate in the shows as 
off screen operators when they are not on the show. There is a high demand from 
consumers for their favourite psychic in this respect. If off screen operators are 
disallowed, the consumer is left with the choice of connecting only to any one of the on 
screen psychics, or listening in if they are busy. This reduces consumer choice and 
importantly, under PPP regulations under our live licence, it is a stipulation that we offer 
every caller a 121 call who wants one. This can only be achieved by offering an alternative 
off screen 121 operator in the PTV formats. These operators are stringently trained 
according to existing regulations. If OFCOM disallow off screen operators, we would 
effectively be in breach of the Service Provider’s live licensing agreement with PPP!   

10.11 –  
• the service is directly derived from the particular programme;  we agree 
 
• the service enables viewers or listeners to participate directly in or contribute directly 
to 
the editorial content of the programme;  we agree, subject to our comments as stated in 
10.10 that we believe that off screen operators are a valid part of the programme, and 
subject to OFCOM recognising that the content created via participation is in fact editorial 
in nature. 
 
• the service is not given undue prominence within the programme; we strongly disagree. 
Viewers do not have any problem with the current format. Why change something if there 
is no problem in the viewers’ perception? Again to quote the audience research on “Babe” 
style programmes, the programmes were generally considered transparent in nature 
regarding what the participating viewer could expect.  
 
• the programme consists primarily of content other than the promotion and use of the 
service; We agree, provided that OFCOM recognise the content as being generated by the 
viewers themselves in the interaction with the programme. We strongly disagree if this is 
not the case. 
 
• the primary purpose of the programme is editorial, and any commercial activity 
associated with the service (including but not limited to the generation of call revenues) 
is secondary to that purpose. We strongly disagree. We believe that in the current 
formats, the programmes ARE editorially based, as perceived by the viewers in your 
audience research. We do not believe that the generation of call revenues should need to 
be secondary to the purpose of entertainment, as that is the nature of Call TV.  We feel 
this statement shows that OFCOM does not wish to see any programming on TV other than 
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those provided on mainstream terrestrial channels, which can be supported by advertising 
or sponsorship. This is a backward step for innovation and amounts to censorship of 
smaller channels which provide alternative and viable entertainment to the public.  

Question 2: Do you have any comments on the draft explanatory guidance set out in 
Section 4? Please provide drafting suggestions where appropriate.  

• The PRS promoted within the programme clearly provides viewers with a genuine 
opportunity to participate in, contribute to or otherwise influence editorial content, e.g. 
entry to a competition, voting, on-air display of text messages, on-air discussion in a 
magazine-format show.  We agree with the main body of the statement, however note 
that OFCOM have omitted viewer interaction that does not include on air discussion, which 
is relevant to Babe and Psychic TV in its examples. 
 
We do not feel that on-air discussion is essential for viewers to participate in these types 
of show, although instances of this do occur on Psychic TV. We should further reiterate our 
view that we feel that off screen interaction can be part of the show as long as this is 
clearly explained by the programme presenters. 
 
• References within the programme to the PRS are occasional only. This is an overly vague 
statement that needs clear definition and we do not agree with either its wording or its 
principle. We support an industry accepted restriction on the length of time premium rate 
numbers should be displayed, as long as this introduced fairly and on a level playing field 
across the industry. We do not agree with the wording “Reference within the program to 
PRS is occasional only”. This is also contrary to the current advice from Phone Pay Plus 
regarding pricing, as it is difficult to mention pricing without also mentioning the service 
(i.e. promotion of premium rate number) that the pricing is related to. 

• The degree to which PRS is referred to within the programme is clearly justified by the 
degree to which the PRS contributes to editorial content. We agree, providing OFCOM 
recognises that on Babe and psychic PTV the current content should be classified as 
editorial. 
 
• PRS is clearly only one element of the broadcast content, e.g. as is often the case in a 
studio-based game show, a magazine-format show, a sports discussion show, or a 
reality show. We agree, but you have again omitted a Babe show or a psychic show in your 
definitions of broadcast content. We note that the shows you mention here as being 
acceptable, are in fact those that have high levels of consumer complaints (e.g. Reality 
Show, Big Brother, GMTV, Blue Peter).  It is not the small channels such as Babe and 
Psychic PTV that are creating complaints; it is the well known terrestrial brands causing 
real consumer harm. It seems outrageous that the regulator does not step in when large 
brands are involved, despite evidence of the potential of real ‘large scale’ consumer 
harm.  Yet you are happy to take smaller, problem-free channels off air, causing severe 
job losses and despite there being no evidence of consumer harm.  
 
Going back to your original consultation, may we remind you how this all began?  
“PTV Part 1: Protecting viewers and consumers across all types of television 
content that encourages viewers to take part (‘Participation TV’ or ‘PTV’). This 
was of particular significance in view of the number of serious compliance and 
editorial failures in PTV (particularly regarding PRS voting and viewer 
competitions) that came to light in 2007, most notably in mainstream 
programming broadcast by the public service broadcasters.” 
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You now seem to accept that the public service broadcasters can continue in the same 
way that they have been, while effectively censoring the small channels and taking them 
off air. This is supported by your statement; “1.12 The proposed rules would apply to all 
programmes which feature PRS. Many mainstream programmes, such as game shows 
with a viewer competition element 
and reality shows, feature PRS in a secondary manner that is likely to comply with 
the new rules.” 

4.17 Programmes that are clearly editorially driven, e.g. Big Brother, I’m A Celebrity Get 
Me Out Of Here, would be likely to comply with the proposed new Broadcasting Code 
rules above (‘the proposed rules’) and would therefore remain classified and 
regulated as editorial under the Broadcasting Code 

This does not seem a sensible course of action and is completely outrageous given the fact 
that it is these programmes that cause high level consumer complaints. 

• On calling the PRS number promoted in the programme, viewers are not given 
advertising information or options other than participation in the programme .Again we 
agree, subject to off screen options being included for greater consumer choice, providing 
these options are clearly detailed within the programme itself, otherwise we disagree. 
 
• PRS calls are charged at the lower end of the range of PRS charges permitted 
We strongly disagree. This may not be practicable for smaller channels and it is entirely up 
to the viewer whether he decides to participate or not, at the rates offered. 
 
• The programme is not primarily or wholly funded by revenues generated by PRS. For 
clarity, in radio, this refers to the overall programming in which the item in question 
appears. We also recognise that on radio some shorter features may be primarily or 
wholly funded by PRS (or similar revenue-sharing telephony services).  We strongly 
disagree. This is what Call TV is! Premium Rate Services are either acceptable as a source 
of revenue generation or not.  Again the statement itself is very vague and non specific 
and clearly targeted at terrestrial channels that rely on heavy advertising revenues to 
support their programming. We are deeply concerned that the proposals are creating 
restriction on consumer choice.  

Question 3: Do you agree that the proposed rules should apply to radio as well as to 
television? 

Whilst we disagree with the proposed rules in the sense that they are currently defined, it 
makes sense for the same rules to be ultimately applied to radio as well as television. 

Additional comments: 

We believe that OFCOM are unnecessarily over-regulating and this is not in the interests of 
the consumer.  This view was expressed in OFCOMs own consumer research;  

1.4.10There was, however, also a general sense that these dedicated PTV genres 
were robustly regulated, based on respondents perception that all TV 
channels in general were felt to be subject to certain codes or regulations. 
However, most respondents expressed some concern if PTV were to be 
subjected to what they described as “nanny-state” intervention. Many felt that 
as adults they were responsible for their own actions and that tighter 
regulation was unnecessary. 
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From; an independent report on Participation TV – quizzes, Babe, chat and psychic 
readings. Viewer research summary Prepared by Essential July 2007 
 
The proposal is contrary to the view expressed in the conclusion of the Culture, Media and 
Sport Select Committee’s 2007 report on Call TV Quiz Shows, that regulation ‘should not 
be overly censorious in nature’. 

This decision primarily affects small Babe, psychic and quiz channels where there is little 
or no evidence of consumer harm and leaves the large PTV suppliers (where there are 
huge amounts of evidence of consumer harm) to carry on harming!  The regulation is not 
in the interests of the consumers, the broadcasters, the Networks, the Service Providers, 
the hosting Companies, The suppliers of support services, nor indeed in the interests of 
innovation, consumer protection, Europeanization or anything else. 

These PTV shows are perceived as being editorial programming. OFCOM do not accept this. 
The public will not be additionally protected through this regulation. It was little surprise 
to anyone in the Premium rate industry when the larger shows on terrestrial TV created 
the consumer harm they did and this situation will not be altered nor bettered through the 
introduction of this regulation.  The reclassification is relatively meaningless, except to 
the massive amount of broadcasting staff, service providers and support services that will 
be subject to redundancy through OFCOM’s actions. Consumers already have the power of 
personal censorship through the remote control. Why not let them decide? 

With regards to Psychic PTV you also state that (2.18) In addition to questions of undue 
prominence and the promotion of products and services in programmes, this genre has 
the potential to raise concerns regarding vulnerable viewers. The Broadcasting Code 
seeks to address these concerns; 
amongst the relevant rules is Rule 2.8, which provides: “Demonstrations of exorcism, the 
occult, the paranormal, divination or practices related to any of these (whether such 
demonstrations 
purport to be real or are for entertainment purposes) must not contain life-changing 
advice directed at individuals.”  Our operators are specifically trained to NOT give life 
changing advice to individuals. We have our own additional and highly responsible Internal 
Psychic Code of Conduct based on both the PPP and the OFCOM requirements that exceeds 
all of these and gives specific guidelines to operators regarding the processing of psychic 
calls generated from PTV and other media. Neither OFCOM nor PPP have never asked us to 
supply this, nor indeed seemingly thought to enquire what regulations we were applying. 
Should they have done so, they may have been pleasantly surprised and the concerns 
which have repeatedly been stated without substantiation in the Consultation documents 
have been quashed. We are happy to supply any information you require or participate in 
any discussions regarding regulation and the improvement of psychic marketing and 
service to the TV viewer. 
 
Most of Britain would in all likelihood agree that there is a difference between “Dangerous 
Practices” and occult subject matter such as Satanism, black magic etc and the type of 
divination that can be found in every daily newspaper or women’s magazine, which is far 
closer to the products offered on Psychic PTV. What we primarily object to is that no one 
has properly investigated or discussed any issues on Psychic Interactive TV, yet the 
consultation raises concerns which have not been addressed. 
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On Babe PTV, we apply similar principles, with a whole set of internal guidelines which 
constitute a “Code of Conduct” that has been in force since the commencement of call 
fulfilment for PTV, primarily for consumer protection. In addition there is an entire 
Operator training support hierarchy for both Babe and Psychic Operators, which OFCOM 
are probably unaware of. Following recent discussions with our associates, we also agree 
to look at a new Industry wide Code of Practice, applicable for PTV programmes.  
 
Your proposed rules do NOT make it absolutely clear as to why “such programmes must 
not in 
effect be vehicles for the promotion of PRS”  It would be easy to use the internet as an 
alternative vehicle for promotion. The disadvantage for Babe products is the lack of 
restriction on the internet, creating the possibility for harder Babe entertainment rather 
than the soft alternative proved popular to TV viewers. It would be ridiculous for OFCOM 
to create a situation where Babe products are forced onto the internet, outside of current 
regulatory control. 

You state in your consultation that 
(1.2) The proposed rules will help ensure three important objectives: 
• that audiences and consumers are adequately protected. For Babe and psychic we feel 
they are. If you feel there are grounds for the concerns on vulnerability that you have 
repeatedly stated, we would be keen to address these. Surely this should have been done 
BEFORE OFCOM reached their conclusions? We do not feel this has been properly 
investigated.  
• that advertising is kept separate from programme content (‘editorial’) We understand 
the separation principle, but there is no reference to The European Television Without 
Frontiers Directive (2007)above? 
 
•that broadcasters do not circumvent advertising prohibitions by using programmes to 
promote services that cannot be advertised. These programmes have been on TV for over 
four years. During this time, you have contacted the Broadcasters, discussed this and at no 
time mentioned that they must be removed from the air as long as they comply with your 
directives given at the time. Surely OFCOM’s current way of thinking should have been 
addressed four years ago? 
 
We feel that products offered via television offer no greater risk to the end user than 
those offered in magazines or newspapers. In this respect the products available on 
Psychic and Babe PTV are no different and come under Phone Pay Plus regulations in the 
same way as psychic or adult lines that are popularly advertised in other media. These are 
generally low risk in terms of consumer harm. How does OFCOM justify a major change on 
TV, when none is necessary in other media?  
 
We also note that in many other European countries both Babe and Psychic PTV products 
exist in similar formats and have not been affected by the ECJ judgement. The decision by 
OFCOM to try and apply the ECJ judgement therefore seems rather adverse in terms of 
making an “Europeanised” ruling. 
 
The BERR website states “Life's too short to be bogged down by rules and regulations.
And that's where the Better Regulation Executive comes in. We challenge new legislation 
and simplify, improve and even scrap existing regulation. The bottom line? We make a 
positive difference to you and your business.” 
 
Life is too short to be bogged down with rules and regulations, especially when they are 
unnecessary. We are all for good regulation, consumer protection, fair promotion and fair 
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trading. We have been successfully managing our Babe and psychic PTV business for many 
years.  We do not consider that “a positive difference to you and your business” means it 
closing down altogether!  
Please reconsider your consultation, consider the enormous count of job losses and create 
definitions that mean we can continue trading and entertaining the tens of thousands of 
happy viewers we have.  
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	All of these services including many others run independently by the broadcasters for the shows add to the content and variety of the present day demands of the technically advanced population. Restriction of this type of media, only serves to push it underground, in this case onto the internet, where it becomes part of an unregulated nightmare of ‘rape and pillage’ most likely by companies not even based in the UK! Instead, we already have strict regulations both external and those internally created which have proved very successful in the past 12 to 18 months.  
	As Fusion Telecom primarily deal with Hosting and 121 supply for PTV, closure of this avenue of business would indeed prove to be very severe indeed. 
	We currently have 16 different companies in our supply value chain, some of which also primarily deal with PTV services. This creates a fair turnover for Fusion Telecom Ltd, a large proportion of which feeds down the value chain, creating employment and business for those 16+ other companies.  
	In terms of personnel, it involves 
	30 full time employees (IVR Engineers/IVR Programmers/Technicians/Managers/Supervisors/Testing Personnel/Book Keepers) 
	Psychic - 450 Part Time – (Booking Staff and 121 Operators) 
	Babe – 400 Part Time – (121 Operators) 
	Investment 
	It is crucial for a company such as ours to evolve with the new technology available, which involves integrating with many different parts of the whole industry. Last year saw the launch of a new software for PTV shows for us and this had very positive effects on our business. However since Ofcoms ‘announcement’ back in Oct last year, we have found it impossible to invest any further in this or indeed many other areas, as the danger of losing this revenue stream is too great at this time.  
	We are therefore somewhat confused by the OFCOM consultation, which effectively brings an end to five years of successful and compliant PTV service provision, with tens of thousands of happy customers and many successful companies behind it. If there was a problem in this genre of TV we fail to see why it was not raised beforehand, particularly in the light of the lack of complaints?  
	Babe and Psychic TV Services, such as those seen on TV today, do not fall into any of the current regulatory bodies codes specifically. This is mainly due to the technology now available, offering the viewers ‘experiences’ via their television, land line phone, mobile phone, 3g handset and computer. This type of integration did not exist when the current regulatory bodies came to be. It is therefore surely a problem for the regulatory bodies themselves and their duty to bring their own regulations up to date, rather than trying to rid themselves of the issue by passing it from one set of regulators to another. The result being a manipulation of outdated rules which in essence  means in particular babe and psychic TV programmes have to come off air - simply because the regulators refuse to keep up with this fast moving environment! Meanwhile non-compliances by the large corporations, were allowed to continue, for a considerable period of time, despite the large scale ‘fraud’ that was taking place. This fiasco resulted in a huge dent in consumer confidence for ALL TV! Meanwhile, Babe and Psychic TV received no such complaints, no uncovering of large scale fraud, no ‘pulling the wool over the eyes’ of our viewing and participating public! 
	 
	 
	RESPONSE 
	 
	The following response is copied (in the main) from the response sent in by Com and Tel (with permission). Fusion Telecom and its suppliers appear in their value chain, together with the Broadcasters involved in these services. Fusion Telecom adds to the comments and answers below and also therefore fully supports the original responses given, to the Ofcom consultation and wording. 
	We note that you state “(2.1) Viewers and listeners enjoy taking part in programmes and having an opportunity to win a competition, influence the outcome of a programme or otherwise contribute to 
	the programme. Increasingly, audience participation involves premium rate telephony services.” This is precisely what we provide with our IVR based services for PTV and why we and others in this industry have experienced regular and considerable growth in terms of both response and popularity. 
	 
	We therefore have to disagree completely with your statement “(3.52) Ofcom does not believe that innovation would have been affected by any of the four options offered in the 2007 Consultation, or by the new proposals in this consultation.” 
	 
	PTV business in general has been virtually on hold since the results of your first consultation and we are unable to expand any further in terms of innovation or personnel. We fully understand the ECJ judgement, but do not see that OFCOM needs to broadly apply this judgement in the UK marketplace so that the channels we specifically deal with (Babe and Psychic) are effectively forced off air. This is not a requirement of the ECJ judgement or the European Television without Frontiers Directive. 
	 
	 
	Question 1: Do you have any comments on the drafting of the proposed amendments to the Broadcasting Code set out in Section 4? Please provide drafting suggestions where appropriate.  
	We do not agree with OFCOM’s comments about the relevance of the ECJ judgement to Babe and psychic PTV.  Whilst the consultation stats in 4.12 that “The proposed rules make absolutely clear the need to ensure direct contribution to editorial content”  OFCOM does not accept the viewer’s view (and indeed our own view) that the current show formats contain editorial content, which is created via interaction between the viewer and the presenters on this type of show.  
	 
	OFCOM seem to be missing a major point in terms of fulfilment of services on Quiz TV compared to Babe and Psychic genres. “The principles of the case are broad enough to apply to other 
	Genres of dedicated PTV besides quiz TV insofar as they raise the same or similar 
	consumer protection issues. If it is possible for a quiz show to represent “a real offer 
	of services”, then it follows that other genres of PTV may – depending on the 
	particular facts – also represent a “real offer of services” This is not at all the case. Quiz TV is far more like a lottery in terms of fulfilment. The viewer knows he only has a chance of winning when he dials. On Babe and Psychic PTV all calls are fulfilled, all viewers can participate and interact. We therefore comment accordingly on the proposed amendments to the Broadcasting code; 
	 
	10.6 – Editorial content has not been defined specifically by OFCOM, therefore we believe it remains open to interpretation. It would appear however, that for Babe and psychic PTV, OFCOM do not accept the current show formats as containing any editorial content. We assume that this is due to the frequent promotion of the premium rate number and the viewers’ direct interaction with the show being portrayed on screen, which OFCOM deems is direct response to “advertising” rather than being part of the editorial of the show, which is contrary to what the viewers believe.  
	 
	OFCOM must realise however, that many of the reasons for the current format of Psychic and Babe PTV are unequivocally due to regulations or stipulations by Phone Pay Plus which have been introduced at various times, particularly in the last couple of years, for PTV. Examples of these would be that pricing must be given verbally every 10 minutes by presenters, that the service must be explained regularly by presenters and so on, creating a far harder selling environment. 
	 
	The factor of whether a show actually contains entertaining content surely rests with the viewer. During the entire PTV2 consultation, there is little reference to the consumer research which OFCOM itself conducted last year (An independent report on Participation TV – quizzes, Babe, chat and psychic readings. Viewer research summary Prepared by Essential July 2007) which surely should play a large part in its final considerations, being direct input from the consumers on behalf of which it has  duty to act.   The research does suggest that viewers do believe that the shows are editorially led and are therefore editorially justified; 
	 
	Some comments were 
	1.4.5 The qualitative research suggested that regular viewers of Psychic TV, 
	particularly female viewers felt the content could be very engaging 
	 
	1.4.6 Respondents who watched ‘Babe’ TV had pragmatic views about the 
	programming and expressed very few concerns about content or practices. 
	There was strong support for “soft” adult content on television.  
	 
	We therefore believe that OFCOM are creating problems concerning the separation principle, when it is generally accepted that current content is of an editorial nature. 
	 
	10.7 – We agree that the broadcaster should retain responsibility for all PROGRAMME related material. However we as the Service Provider also have a responsibility to FURNISH the broadcaster with the information he needs to remain compliant on the premium rate products, as stipulated by Phone Pay Plus. This should include advising the Broadcaster on permissible phone content and promotional material and keeping some evidence that this has been clearly presented.  It is often the Service Provider that has Regulatory knowledge of the Premium Rate regulations over and above the Broadcaster.  Furthermore the end service should be the responsibility of the Service Provider, over which the Broadcaster has little control. This is a complex situation as under Phone Pay Plus’ regulation of premium rate services, the Broadcaster is defined as the Information Provider. For Babe and psychic PTV, the IVR may be under the control of the Service Provider, while the Broadcaster may supply TV presenters who are logged onto the IVR, therefore creating a complex situation for Phone Pay Plus in the allocation of responsibility.  
	10.8 – Generally speaking we have no problem with the principle of sponsorship, providing that any sponsorship or activity of a commercial nature is made clear to the audience, either by way of an audible announcement or by means of a clear on screen message.  
	10.9 – Here we absolutely disagree. The consumer has a right to pay for product in any way he pleases, as long as he has access to all the clearly labelled information he requires to make a purchase. A credit card user must be over 18, so this requirement is also satisfied. 
	10.10 –We find the wording of this section somewhat confusing but agree in principle, depending of course on your definition of editorial. We do however feel that the inclusion of off screen operators, particularly in the case of Psychic TV, is a valid and desirable feature for the caller, offering greater choice and value for money that still has relevance to the programme 
	 Live PTV is limited in how many presenters or on screen operators it can have at any one time. In many cases, Psychics who are on TV one day can still participate in the shows as off screen operators when they are not on the show. There is a high demand from consumers for their favourite psychic in this respect. If off screen operators are disallowed, the consumer is left with the choice of connecting only to any one of the on screen psychics, or listening in if they are busy. This reduces consumer choice and importantly, under PPP regulations under our live licence, it is a stipulation that we offer every caller a 121 call who wants one. This can only be achieved by offering an alternative off screen 121 operator in the PTV formats. These operators are stringently trained according to existing regulations. If OFCOM disallow off screen operators, we would effectively be in breach of the Service Provider’s live licensing agreement with PPP!   
	10.11 –  
	• the service is directly derived from the particular programme;  we agree 
	 
	• the service enables viewers or listeners to participate directly in or contribute directly to 
	the editorial content of the programme;  we agree, subject to our comments as stated in 10.10 that we believe that off screen operators are a valid part of the programme, and subject to OFCOM recognising that the content created via participation is in fact editorial in nature. 
	 
	• the service is not given undue prominence within the programme; we strongly disagree. Viewers do not have any problem with the current format. Why change something if there is no problem in the viewers’ perception? Again to quote the audience research on “Babe” style programmes, the programmes were generally considered transparent in nature regarding what the participating viewer could expect.  
	 
	• the programme consists primarily of content other than the promotion and use of the 
	service; We agree, provided that OFCOM recognise the content as being generated by the viewers themselves in the interaction with the programme. We strongly disagree if this is not the case. 
	 
	• the primary purpose of the programme is editorial, and any commercial activity 
	associated with the service (including but not limited to the generation of call revenues) 
	is secondary to that purpose. We strongly disagree. We believe that in the current formats, the programmes ARE editorially based, as perceived by the viewers in your audience research. We do not believe that the generation of call revenues should need to be secondary to the purpose of entertainment, as that is the nature of Call TV.  We feel this statement shows that OFCOM does not wish to see any programming on TV other than those provided on mainstream terrestrial channels, which can be supported by advertising or sponsorship. This is a backward step for innovation and amounts to censorship of smaller channels which provide alternative and viable entertainment to the public.  
	Question 2: Do you have any comments on the draft explanatory guidance set out in Section 4? Please provide drafting suggestions where appropriate.  
	• The PRS promoted within the programme clearly provides viewers with a genuine 
	opportunity to participate in, contribute to or otherwise influence editorial content, e.g. 
	entry to a competition, voting, on-air display of text messages, on-air discussion in a 
	magazine-format show.  We agree with the main body of the statement, however note that OFCOM have omitted viewer interaction that does not include on air discussion, which is relevant to Babe and Psychic TV in its examples. 
	 
	We do not feel that on-air discussion is essential for viewers to participate in these types of show, although instances of this do occur on Psychic TV. We should further reiterate our view that we feel that off screen interaction can be part of the show as long as this is clearly explained by the programme presenters. 
	 
	• References within the programme to the PRS are occasional only. This is an overly vague statement that needs clear definition and we do not agree with either its wording or its principle. We support an industry accepted restriction on the length of time premium rate numbers should be displayed, as long as this introduced fairly and on a level playing field across the industry. We do not agree with the wording “Reference within the program to PRS is occasional only”. This is also contrary to the current advice from Phone Pay Plus regarding pricing, as it is difficult to mention pricing without also mentioning the service (i.e. promotion of premium rate number) that the pricing is related to. 
	• The degree to which PRS is referred to within the programme is clearly justified by the 
	degree to which the PRS contributes to editorial content. We agree, providing OFCOM recognises that on Babe and psychic PTV the current content should be classified as editorial. 
	 
	• PRS is clearly only one element of the broadcast content, e.g. as is often the case in a 
	studio-based game show, a magazine-format show, a sports discussion show, or a 
	reality show. We agree, but you have again omitted a Babe show or a psychic show in your definitions of broadcast content. We note that the shows you mention here as being acceptable, are in fact those that have high levels of consumer complaints (e.g. Reality Show, Big Brother, GMTV, Blue Peter).  It is not the small channels such as Babe and Psychic PTV that are creating complaints; it is the well known terrestrial brands causing real consumer harm. It seems outrageous that the regulator does not step in when large brands are involved, despite evidence of the potential of real ‘large scale’ consumer harm.  Yet you are happy to take smaller, problem-free channels off air, causing severe job losses and despite there being no evidence of consumer harm.  
	 
	Going back to your original consultation, may we remind you how this all began?  
	“PTV Part 1: Protecting viewers and consumers across all types of television 
	content that encourages viewers to take part (‘Participation TV’ or ‘PTV’). This 
	was of particular significance in view of the number of serious compliance and 
	editorial failures in PTV (particularly regarding PRS voting and viewer 
	competitions) that came to light in 2007, most notably in mainstream 
	programming broadcast by the public service broadcasters.” 
	You now seem to accept that the public service broadcasters can continue in the same way that they have been, while effectively censoring the small channels and taking them off air. This is supported by your statement; “1.12 The proposed rules would apply to all programmes which feature PRS. Many mainstream programmes, such as game shows with a viewer competition element 
	and reality shows, feature PRS in a secondary manner that is likely to comply with 
	the new rules.” 
	4.17 Programmes that are clearly editorially driven, e.g. Big Brother, I’m A Celebrity Get 
	Me Out Of Here, would be likely to comply with the proposed new Broadcasting Code 
	rules above (‘the proposed rules’) and would therefore remain classified and 
	regulated as editorial under the Broadcasting Code 
	This does not seem a sensible course of action and is completely outrageous given the fact that it is these programmes that cause high level consumer complaints. 
	• On calling the PRS number promoted in the programme, viewers are not given 
	advertising information or options other than participation in the programme .Again we agree, subject to off screen options being included for greater consumer choice, providing these options are clearly detailed within the programme itself, otherwise we disagree. 
	 
	• PRS calls are charged at the lower end of the range of PRS charges permitted 
	We strongly disagree. This may not be practicable for smaller channels and it is entirely up to the viewer whether he decides to participate or not, at the rates offered. 
	 
	• The programme is not primarily or wholly funded by revenues generated by PRS. For 
	clarity, in radio, this refers to the overall programming in which the item in question 
	appears. We also recognise that on radio some shorter features may be primarily or 
	wholly funded by PRS (or similar revenue-sharing telephony services).  We strongly disagree. This is what Call TV is! Premium Rate Services are either acceptable as a source of revenue generation or not.  Again the statement itself is very vague and non specific and clearly targeted at terrestrial channels that rely on heavy advertising revenues to support their programming. We are deeply concerned that the proposals are creating restriction on consumer choice.  
	Question 3: Do you agree that the proposed rules should apply to radio as well as to television? 
	Whilst we disagree with the proposed rules in the sense that they are currently defined, it makes sense for the same rules to be ultimately applied to radio as well as television. 
	Additional comments: 
	We believe that OFCOM are unnecessarily over-regulating and this is not in the interests of the consumer.  This view was expressed in OFCOMs own consumer research;  
	1.4.10There was, however, also a general sense that these dedicated PTV genres 
	were robustly regulated, based on respondents perception that all TV 
	channels in general were felt to be subject to certain codes or regulations. 
	However, most respondents expressed some concern if PTV were to be 
	subjected to what they described as “nanny-state” intervention. Many felt that 
	as adults they were responsible for their own actions and that tighter 
	regulation was unnecessary. 
	 
	From; an independent report on Participation TV – quizzes, Babe, chat and psychic readings. Viewer research summary Prepared by Essential July 2007 
	 
	The proposal is contrary to the view expressed in the conclusion of the Culture, Media and Sport Select Committee’s 2007 report on Call TV Quiz Shows, that regulation ‘should not be overly censorious in nature’. 
	This decision primarily affects small Babe, psychic and quiz channels where there is little or no evidence of consumer harm and leaves the large PTV suppliers (where there are huge amounts of evidence of consumer harm) to carry on harming!  The regulation is not in the interests of the consumers, the broadcasters, the Networks, the Service Providers, the hosting Companies, The suppliers of support services, nor indeed in the interests of innovation, consumer protection, Europeanization or anything else. 
	These PTV shows are perceived as being editorial programming. OFCOM do not accept this. The public will not be additionally protected through this regulation. It was little surprise to anyone in the Premium rate industry when the larger shows on terrestrial TV created the consumer harm they did and this situation will not be altered nor bettered through the introduction of this regulation.  The reclassification is relatively meaningless, except to the massive amount of broadcasting staff, service providers and support services that will be subject to redundancy through OFCOM’s actions. Consumers already have the power of personal censorship through the remote control. Why not let them decide? 
	With regards to Psychic PTV you also state that (2.18) In addition to questions of undue prominence and the promotion of products and services in programmes, this genre has the potential to raise concerns regarding vulnerable viewers. The Broadcasting Code seeks to address these concerns; 
	amongst the relevant rules is Rule 2.8, which provides: “Demonstrations of exorcism, the occult, the paranormal, divination or practices related to any of these (whether such demonstrations 
	purport to be real or are for entertainment purposes) must not contain life-changing advice directed at individuals.”  Our operators are specifically trained to NOT give life changing advice to individuals. We have our own additional and highly responsible Internal Psychic Code of Conduct based on both the PPP and the OFCOM requirements that exceeds all of these and gives specific guidelines to operators regarding the processing of psychic calls generated from PTV and other media. Neither OFCOM nor PPP have never asked us to supply this, nor indeed seemingly thought to enquire what regulations we were applying. Should they have done so, they may have been pleasantly surprised and the concerns which have repeatedly been stated without substantiation in the Consultation documents have been quashed. We are happy to supply any information you require or participate in any discussions regarding regulation and the improvement of psychic marketing and service to the TV viewer. 
	 
	Most of Britain would in all likelihood agree that there is a difference between “Dangerous Practices” and occult subject matter such as Satanism, black magic etc and the type of divination that can be found in every daily newspaper or women’s magazine, which is far closer to the products offered on Psychic PTV. What we primarily object to is that no one has properly investigated or discussed any issues on Psychic Interactive TV, yet the consultation raises concerns which have not been addressed. 
	 
	On Babe PTV, we apply similar principles, with a whole set of internal guidelines which constitute a “Code of Conduct” that has been in force since the commencement of call fulfilment for PTV, primarily for consumer protection. In addition there is an entire Operator training support hierarchy for both Babe and Psychic Operators, which OFCOM are probably unaware of. Following recent discussions with our associates, we also agree to look at a new Industry wide Code of Practice, applicable for PTV programmes.  
	 
	Your proposed rules do NOT make it absolutely clear as to why “such programmes must not in 
	effect be vehicles for the promotion of PRS”  It would be easy to use the internet as an alternative vehicle for promotion. The disadvantage for Babe products is the lack of restriction on the internet, creating the possibility for harder Babe entertainment rather than the soft alternative proved popular to TV viewers. It would be ridiculous for OFCOM to create a situation where Babe products are forced onto the internet, outside of current regulatory control. 
	You state in your consultation that 
	(1.2) The proposed rules will help ensure three important objectives: 
	• that audiences and consumers are adequately protected. For Babe and psychic we feel they are. If you feel there are grounds for the concerns on vulnerability that you have repeatedly stated, we would be keen to address these. Surely this should have been done BEFORE OFCOM reached their conclusions? We do not feel this has been properly investigated.  
	• that advertising is kept separate from programme content (‘editorial’) We understand the separation principle, but there is no reference to The European Television Without Frontiers Directive (2007)above? 
	 
	•that broadcasters do not circumvent advertising prohibitions by using programmes to promote services that cannot be advertised. These programmes have been on TV for over four years. During this time, you have contacted the Broadcasters, discussed this and at no time mentioned that they must be removed from the air as long as they comply with your directives given at the time. Surely OFCOM’s current way of thinking should have been addressed four years ago? 
	 
	We feel that products offered via television offer no greater risk to the end user than those offered in magazines or newspapers. In this respect the products available on Psychic and Babe PTV are no different and come under Phone Pay Plus regulations in the same way as psychic or adult lines that are popularly advertised in other media. These are generally low risk in terms of consumer harm. How does OFCOM justify a major change on TV, when none is necessary in other media?  
	 
	We also note that in many other European countries both Babe and Psychic PTV products exist in similar formats and have not been affected by the ECJ judgement. The decision by OFCOM to try and apply the ECJ judgement therefore seems rather adverse in terms of making an “Europeanised” ruling. 
	 
	The BERR website states “Life's too short to be bogged down by rules and regulations. 
	And that's where the Better Regulation Executive comes in. We challenge new legislation and simplify, improve and even scrap existing regulation. The bottom line? We make a positive difference to you and your business.” 
	 
	Life is too short to be bogged down with rules and regulations, especially when they are unnecessary. We are all for good regulation, consumer protection, fair promotion and fair trading. We have been successfully managing our Babe and psychic PTV business for many years.  We do not consider that “a positive difference to you and your business” means it closing down altogether!  
	Please reconsider your consultation, consider the enormous count of job losses and create definitions that mean we can continue trading and entertaining the tens of thousands of happy viewers we have.  
	 

