SW TCHOVER- RELATED CHANGES TO DIT LI CENCES: RESPONSE TO
OFCOM CONSULTATI ON

I NTRODUCTI ON

W wel cone the opportunity to conment on Ofconis draft
| i cence anendnents.

The Digital Sw tchover process is off to a flying start.
O comreported in June 2006 that 72.5% of UK hones had
adopted digital television — an inpressive |evel of
penetration given the relatively short life of digital in
t he UK

We accept that the challenge to conplete the process is a
significant one. The sane O'com progress report detailed
that only 40%tel evision sets are capable of receiving
digital signals, which highlights the scale of the task
necessary to conplete the job. Ocomis therefore
proposing to anmend the current DIT |icences to snooth the
path. Wiile we are supportive of this aim we are deeply
concerned that the scope of the anmendnents is so broad as
to present considerable risks to our business.

UKTV agrees that achieving swtchover within the
Governnent’s timetable will require cl ose cooperation
between all parties involved in the process, and
effective communi cation wth our audiences. We therefore
have no objection in principle to anendnments that clarify
our responsibilities as a DIT |licensee. However, the
anmendnents that Ofcomis proposing create apparently
limtless obligations, and provide no certainty about the
i kely costs of those obligations.

As O compoints out in the consultation docunment, it is
vital for Ocomto denponstrate that these proposals are
“necessary, appropriate and proportionate”. W question
whet her any of these tests are net.

In its inpact assessnent, O com states that:

“The DSO process would not necessarily be derailed

wi t hout the inclusion of these conditions in relation to
t he provision of information, cooperation and

communi cations but it could nmake efforts by Ocomto



ensure that the industry works together in an effective
and efficient way materially nore difficult.”

This goes to the heart of our concern. W do not accept
that the nmere possibility of Ofcomis job being nade “nore
difficult” is sufficient to justify including such
sweepi ng obligations in our |icences.

The rest of this subm ssion outlines in detail why we
bel i eve that neither set of revisions neets O coms
proportionality test, and why we believe that they
present substantial conmercial risks to us.

“ COOPERATI ON AND COORDI NATI ON W TH OTHER PARTI ES”

Q7. Are the proposed new provisions relating to
cooperation and coordination with other parties
concerni ng DSO and contained in the annexes to the DIT
service |icences, necessary, appropriate and
proportionate?

Co-operation on a project as conplex as digital

switchover is — of course — to be wel coned and

encour aged. |ndeed, achieving switchover is in our
commercial interests, and we would not therefore act in a
way that would hinder its conpletion. W therefore
question the necessity of the revision regarding co-
operation. O coms proposed |icence would require us to
use:

“all reasonabl e endeavours to cooperate in all respects
with other Ofcomlicensees (in particular the hol der of
the television nultiplex service |licence which carries
t he Licensed Service/s)."

This particular requirenent is unnecessary. Failure to
“cooperate” with our nultiplex operator would nost |ikely
give rise to a breach of our contract. The agreenents in
pl ace between |icensees and the multiplex operators
shoul d be sufficient to ensure the co-operation O com
seeks.

We al so believe that this proposed revision is neither
appropriate, nor proportionate. W do not regard co-
operation with other O comlicensees (whoever they may
be, and whatever their request) to be an appropriate

i cence condition. “Cther Ocomlicensees” is an
extrenely broad category of conpanies, many of whom are
in direct conpetition with UKTV on any nunber of issues.
Si nce the proposed wording includes no requirenent for

t hese requests to be reasonable or justifiable, we could
be in breach of licence for refusing to conply with any
request put to us that our conpetitors choose to |abel as
a “switchover related” issue, however spurious.



W are al so concerned about the requirenent to conply
with all requests fromDigital UK This is not to doubt
the notives of Digital UK nor question the way it has
conducted itself thus far. Qur point is that while O com
is required to act within its statutory framework and in
line with its regulatory duties — always subject to clear
and under stood processes for scrutiny and accountability
— Digital UKis not. It is a quasi-public conpany owned
by the nultiplex operators and the public service
broadcasters. Although it has been afforded a central
role in inplenenting swtchover, it has a curious
constitutional status.

As a responsi bl e broadcaster, we seek to avoid breaches
to our licence conditions wherever possible. W are very
uneasy about revisions to a licence that could give rise
to a breach in an alnost infinite nunber of situations.
We believe that a change to the proposed wordi ng shoul d
give greater clarity to the nature of co-operation that
woul d be expected — and that |icensees nust have the
ability to judge the reasonabl eness (or otherw se) of
what i s being requested.

We note that the Regul atory Inpact Assessnent makes no
attenpt to quantify the possible costs of conplying with
an alnost limtless set of requests froma very w de
range of possible sources. This cannot — therefore — be
regarded as a proportionate response to what Ofcomitself
points out is not a critical factor in the success of

sSwi t chover.

Since the risk that Ofcomhas identified above relates to
its own ability to manage its responsibilities
effectively, we would al so prefer the revision to be
limted only to co-operation and conpliance with requests
from O comor the Governnent. Any issues concerning other
licensees or Digital UK should be directed via O com or

t hrough the Governnent departnents tasked with driving
the sw tchover process.

COMVUNI CATI ONS W TH VI EVEERS

@B. Are the proposed new revisions relating to an
obligation to informviewers/listeners about rescanning
contained in the annexes of the DIT service |icences
necessary, appropriate and proportionate?

We are unclear exactly what O comintends by this change,
so it is therefore difficult to assess its inpact.

As a mmj or broadcaster operating on all digital

pl atforns, we have considerabl e experience in

comuni cating information such as EPG noves to our

audi ences. It is clearly in our comrercial interest to
i nformour viewers of how to continue receiving our DIT



channel s after switchover, so Ofcomcan therefore be
assured that any changes in frequencies — or requirenents
to rescan boxes — will be adequately comrunicated to our
audi ence. W do not therefore believe that it is
necessary to revise our licence to achieve this

obj ecti ve.

However, OfFconmis proposed wordi ng suggests that this
obl i gation extends well beyond nessages about our own
channel s, whi ch questions both the appropriateness and
proportionality of the change.

We strongly believe that we should be under no obligation
to broadcast broader sw tchover-rel ated nessages to our
audi ences in our val uabl e cross-pronotional and
commercial airtine. It is a certainty that the BBC s new
licence fee settlenent will contain a generous anpount of
fundi ng earmarked for supporting sw tchover, including
pronoti onal nessages to the BBC s nmassive radio,

tel evision and online audience. Digital UK will also be
nmounting a form dabl e progranme of on-air conmmuni cations
about swi tchover on all major channels.

As Ocomw |l be aware, we have expressed a series of
ongoi ng concerns about how the sw tchover process
continues to favour the interests of the public service
broadcasters over all other stakehol ders. W receive no
public subsidy or gifted spectrumon DIT. W believe that
the lion's share of any obligation to comunicate with
viewers should rest with those that do.

Not wi t hst andi ng our concern about the fairness of this
requi renent in general, the detailed wording al so gives
rise to objections.

As with the revision about co-operation, the draft
creates alnost limtless obligations that — again — have
not been captured in Ofcom s inpact assessnent. Wio w ||
determ ne the “adequacy” of communi cation? To what | evel
of detail would we be expected to explain the rescanning
process for each individual brand and nodel of set-top
box? How often woul d these comuni cations be required?
W1l be expected to produce them ourselves and at our own
expense? Wthout providing clear limts on what is
reasonably required of us, it is inpossible to determ ne
the likely costs (and therefore their proportionality).

CONCLUSI ON

We cannot accept these proposed |icence revisions as
necessary, appropriate or proportionate.

Some — but not all — of our concerns can be addressed by
i ntroduci ng nmuch tighter wordi ng about the extent of our
obl i gati ons under these anendnents. This should then be



subjected to a nore rigorous assessnment of possible
cost s.

We woul d wel cone the opportunity to discuss these issues
in nore detail with O com

UKTV
Sept enber 2006
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