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The BBC’s commercial activities

About this document

The role of the BBC is to produce high quality and distinctive programmes and services
which educate, inform and entertain.

As a large publicly-funded organisation, the BBC inevitably has an impact on competition in
the wider media market. It may have a positive effect by stimulating demand or encouraging
sector wide innovation, for example. But in fulfilling its objectives, the BBC may also harm
the ability of others to compete effectively.

The BBC may carry out commercial activities but only through subsidiary companies. There
is a risk that without appropriate safeguards the BBC’s public funding could be used to
subsidise or benefit these subsidiaries by offering services on favourable terms. This could
distort competition by giving its commercial subsidiaries an unfair competitive advantage.

This document is a consultation on the requirements we intend to place on the BBC to avoid
this happening. We also consult on the process that Ofcom will use to assess whether
material changes to commercial activities can go ahead.
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The BBC’s commercial activities

Section 1

Introduction

1.1 The BBC’s role is to act in the public interest and serve all audiences with content
which informs, educates and entertains. To do so, it provides impartial news and
information, together with high-quality and distinctive output and services. In resetting
the BBC’s Mission and Public Purposes,! the Government has confirmed the
valuable contribution the BBC makes to the UK and to people’s lives. The
Government has also made clear that it expects the BBC to do more in certain areas,
in order to justify its unique funding arrangements and privileged status.

1.2 As a large publicly-funded organisation, the BBC inevitably has an impact on
competition in the wider media market. It may have a positive effect by stimulating
demand or encouraging sector wide innovation, for example. But in fulfilling its
objectives, the BBC may also harm the ability of others to compete effectively.

1.3 For the BBC to succeed in meeting its objectives over the next decade, it may need
to make changes to its existing activities and develop new services for its audiences.
The new Royal Charter? and Agreement® — published by Government on 15
December 2016 — recognise this. But they also emphasise that in doing so the BBC
needs to consider potential impacts on competition in the sector as a whole.

1.4 Under the Agreement, the BBC must not directly undertake any commercial
activities. However, it may carry out commercial activities through subsidiary
companies if the activities:

a) fit with the Mission and Public Purposes;
b) are not funded by licence fee revenue; and
c) are undertaken with a view to generating a profit*

15 As of December 2016, the BBC undertakes commercial activities through three
commercial subsidiaries:

¢ BBC Worldwide, whose activities include investing in BBC productions and
selling programmes and formats around the world;

¢ BBC Studioworks, which offers studio and post-production services; and

e BBC Global News, which operates the BBC’s commercial international news TV
channels and websites.

1 Articles 5 and 6 of the Royal Charter for the continuance of the British Broadcasting Corporation.
2 In the rest of this document we refer to the Royal Charter for the continuance of the British
Broadcasting Corporation as the “Charter”, available at
https://www.gov.uk/government/publications/bbc-charter-and-framework-agreement

3 The “Agreement” is used in the rest of this document to refer to the Agreement between the
Secretary of State for Culture, Media and Sport, and the BBC, available at
https://www.gov.uk/government/publications/bbc-charter-and-framework-agreement

4 Charter, Clause 7 (6)
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1.6

1.7

The BBC’s commercial subsidiaries exist to generate a return which can be
reinvested in BBC programmes and services and supplement income from the
licence fee. In order to carry out this role, the activities of the subsidiaries include the
commercial exploitation of licence fee funded content and infrastructure. As a result,
there is a relationship between them and the BBC’s UK Public Services, trading
activities or non-service activities. >®

Because of this relationship there is a risk that, without appropriate safeguards, the
BBC'’s public funding could be unfairly used to subsidise or benefit its commercial
subsidiaries, resulting in a distortion of competition in the UK. This could happen, for
example, if the commercial subsidiaries obtained BBC services at below-market
prices.

Consultation

1.8

1.9

1.10

We are consulting on draft requirements that we propose to place on the BBC to
avoid the relationship with the Public Service distorting the market or creating an
unfair advantage and procedures to assess whether changes to commercial activities
can go ahead. Our draft requirements and procedures are set out in sections 2 to 4
of this document.

We welcome any views and comments which respondents may have on the issues
raised in this document. To ensure requirements are in place as soon as possible,
we would like to receive responses by 5pm on 13 February 2017.

Following our review of responses, we plan to issue a statement of requirements and
procedures by 3 April 2017.

Role of the BBC and BBC Board

1.11

1.12

The Charter and Agreement place a number of obligations on the BBC regarding its
commercial activities. It must ensure that commercial activities fit with its Mission and
Public Purposes, are commercially efficient, do not jeopardise the BBC brand and do
not distort the market or gain an unfair competitive advantage as a result of their
relationship with the BBC Public Service. Together, these requirements are known as
the commercial criteria.’

The BBC Board sets the overall strategy for the BBC’s commercial activities® and
must also consider proposals for material changes to these activities and assess
them against the commercial criteria.®

Our role

1.13

Unlike the BBC Board, Ofcom’s functions in relation to the BBC’s commercial
activities are limited to issues concerning the separation of the Public Service and the
commercial activities.

5 The definitions of the UK Public Services, non-service activities, commercial activities and trading
activities are outlined in Article 7 of the Charter

6 References to the ‘Public Service’ should be read as references to BBC’s UK Public Services,
trading activities and non-service activities

7 Agreement, Clause 23 (5)

8 Charter, Article 20 (3) (j)

9 Charter, Atrticle 20 (5)



1.14

1.15

1.16

The BBC’s commercial activities

Ofcom has a responsibility to set out requirements on the BBC to ensure that the
relationship between the BBC’s commercial activities and the BBC Public Service
does not distort the market or create an unfair competitive advantage.

Where the BBC proposes to make changes to its commercial activities, including
proposing a new activity, Ofcom must also assess whether the change is material
and, if so, whether the BBC is able to proceed. Our assessment will focus on the
relationship between the Public Service and the commercial activities.

In carrying out our role we will have regard to our general duties under the
Communications Act and in particular to the requirement under Article 45(2) of the
Charter to have regard to the desirability of protecting fair and effective competition in
the United Kingdom. Our focus will therefore be on potential distortions which may
affect competition in the United Kingdom.

Purpose of this document

1.17

1.18

1.19

1.20

1.21

1.22

The proposals in this document are intended to form part of the BBC’s Operating
Framework, and as such include obligations which are binding on the BBC. This
document also sets out proposed guidance on the procedures, timescales and
approach that we will typically apply.

This document sets out the requirements that Ofcom imposes on the BBC to ensure
that its commercial activities do not distort the market or create an unfair competitive
advantage as a result of their relationship with the BBC Public Service.

This document also sets out the procedures we will follow when reviewing any
material changes to the commercial activities proposed by the BBC, including
commencing a new commercial activity, and making a determination under our
trading and separation requirements as to whether the change in activity may
proceed.

The remainder of this document is organised as follows:
e Section 2 sets out the legal framework underpinning our role.

e Section 3 sets out an overview of the potential competition concerns associated
with the relationship between the BBC’s commercial activities and the Public
Service and the trading and separation requirements we are placing on the
BBC’s commercial activities.

e Section 4 sets out the procedures we will adopt to assess proposals for changes
to the commercial activities that have been proposed by the BBC.

Where we receive a complaint that the BBC is not complying with the requirements
included in this document, we may investigate and make directions to the BBC as
appropriate. Ofcom has discretion about when we open an investigation.

When deciding whether to open an investigation, we will consider whether there is
evidence that the BBC’s arrangements are outside the market norms for the relevant
line of business and if the BBC’s commercial activities are likely to distort competition
in the UK. We would not expect to consider distortion to competition in international
markets. We would therefore expect complainants to clearly demonstrate how the
BBC'’s arrangements are outside of market norms and in particular how they are
likely to impact UK competition.
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1.23

1.24

1.25

1.26

1.27

1.28

The procedures and guidance in this document apply only to the commercial
activities. They do not cover all categories of activity which the BBC may carry out.*°

The requirements and procedures we impose on the BBC in this document are
based on the existing requirements put in place by the Trust. We will keep them
under review and amend as appropriate in light of further experience.

Specifically, we plan to undertake further work early in the new Charter period to
develop our understanding of the processes and practices around the operation of
the BBC’s commercial subsidiaries and their relationships with the Public Service.
For example, we expect to look in detail at the BBC’s transfer pricing arrangements
and the specific nature of the range of different commercial activities that sit within
the BBC’s commercial subsidiaries, including the BBC'’s identification of individual
lines of business for the purpose of setting a commercial rate of return.

Following this further work, we will consider whether changes are required to the
Operating Framework which may include additional requirements placed on the BBC.

We note that the BBC has proposed establishing a fourth commercial subsidiary,
BBC Studios, to produce television programmes for the BBC and the wider market.
At the time of writing, the BBC Trust was still considering whether this should be
allowed to go ahead. The Trust is due to reach a decision before Ofcom assumes its
new responsibilities. However, under the Charter and Agreement, we are required to
consider, within two years of its establishment, whether to carry out a review to
assess if its activities meet the requirements of the trading and separation
requirements set out in section 3 of this document.!* We will consider whether this is
appropriate in due course.

The procedures and guidance proposed in this document would take effect from 3
April 2017. They will be kept under review and amended as appropriate in light of
further experience and any change to our powers and responsibilities. We will
provide an explanation where we depart from the approach set out in the procedures
and guidance.

10 Specifically, it does not cover: the UK Public Services, non-Service activities, provision of the World
Service, trading activities, and a list of so-called “specified activities”. These categories are further
defined in the Charter and Agreement. In summary, the World Service is a non-commercial service
primarily targeted outside the UK; somewhat different considerations apply to UK Public Services,
non-Service activities and trading activities; specified activities are matters required by the
Government including support for digital television and radio coverage; Welsh, Gaelic, Irish and
Ulster-Scots languages; spectrum efficiency; broadband rollout; and media monitoring. Where
relevant, these activities are discussed in the Ofcom’s preparations for

regulation of the BBC — available at https://www.ofcom.org.uk/consultations-and-statements/ofcom-
and-the-bbc

11 Agreement, Clause 30



https://www.ofcom.org.uk/consultations-and-statements/ofcom-and-the-bbc
https://www.ofcom.org.uk/consultations-and-statements/ofcom-and-the-bbc

The BBC’s commercial activities

Section 3

Legal Framework

2.1 Ofcom sets out these requirements and procedures based on the legal framework
contained within the Communications Act 2003 (“the Act”), the Charter and the
Agreement. This section summarises that framework.

The Communications Act

2.2 Ofcom is a statutory corporation created by the Office of Communications Act 2002.
Our power to regulate the BBC is derived from the Act, which sets out that for the
purposes of the carrying out regulation of the BBC we will have such powers and
duties as may be conferred by or under the Charter and Agreement.'? Our general
duties under section 3 of the Act therefore apply to the exercise of our functions in
relation to the BBC.

2.3 Section 198 of the Act sets out that it shall be a function of Ofcom, to the extent that
provision for them to do so is contained in the Charter and Agreement, to regulate
the provision of the BBC’s services and the carrying on by the BBC of other activities
for purposes connected with the provision of those services.

2.4 The Act sets out that for the purposes of carrying out regulation of the BBC, Ofcom
will have such powers and duties as may be conferred on them by or under the
Charter and Agreement.

Royal Charter for the BBC

2.5 Article 46 of the Charter (Principal functions of Ofcom) sets out that Ofcom must set
requirements in the Operating Framework to ensure that the commercial activities do
not, as a result of their relationship with the UK Public Services, trading activities or
non-service activities, distort the market or gain an unfair competitive advantage.

2.6 Article 46 also sets out that in considering whether the commercial activities gain an
unfair competitive advantage, Ofcom may consider in particular whether the
commercial services are, or will be, undertaken in line with normal market principles,
including making a commercial rate of return.

Agreement between the Secretary of State and the BBC

2.7 Clauses 23 to 27 of the Agreement set out that the BBC may only make a material
change to the commercial activities once Ofcom has determined that the BBC may
carry out the change. Where the BBC publishes a proposed change to the
commercial activities, Ofcom must first carry out an assessment of this change to
determine whether it is material. If we conclude the change is material, Ofcom must
then assess if the change is likely to distort the market or create an unfair competitive

12 We note that the precise scope of the key relevant provision, section 198 of the Communications
Act, is currently the subject of a proposed amendment under the Digital Economy Bill. This
amendment affects our role in regulating the relationship between the Public Service and the
commercial activities and this document and this document is written on the basis that the proposed
changes will be made.
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advantage as a result of the relationship between the Public Service and the
commercial activity.

2.8 Clause 28 of the Agreement sets out that Ofcom must set out trading and separation
requirements on the BBC to ensure that commercial activities do not distort the
market or gain an unfair competitive advantage as a result of their relationship with
the Public Service, and that these may include requirements to ensure appropriate
transparency.
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Section 3

Trading and separation requirements

3.1

This Section sets out the requirements placed on the BBC to address potential
competition concerns arising from the relationship between the BBC Public Service
and the commercial activities. The objective of these requirements is to ensure that
this relationship does not distort the market or lead to an unfair competitive
advantage. We also provide guidance on interpreting these requirements.

Potential competition concerns

3.2

3.3

3.4

3.5

3.6

3.7

3.8

Competition typically produces benefits for society. Where a supplier offers a more
attractive service or a better price than its rivals, it is likely to win customers and can
attract new customers to the market. This in turn creates an incentive for all firms to
innovate and invest in producing better services and to keep prices in line with their
costs.

As a large publicly-funded organisation, the BBC may have an impact on competition
in the wider media market. It may have a positive effect by stimulating demand or
encouraging sector wide innovation, for example. But in fulfilling its objectives, the
BBC may also harm the ability of others to compete effectively.

The BBC must not directly undertake any commercial activities. However, the
Charter and Agreement allow it to engage in commercial activities through
commercial subsidiaries. These commercial activities have the aim of generating a
profit to supplement the licence fee.'® To achieve this, the activities of the
subsidiaries include the commercial exploitation of licence fee funded content and
infrastructure.

Competition concerns may arise if third parties are less able to compete effectively
because the relationship between the BBC Public Service and its commercial
subsidiaries gives the subsidiaries an unfair competitive advantage.

This could occur, for example, if the subsidiaries paid less than the market rate for
access to BBC Public Service assets or enjoyed preferential access to those assets.
Another concern might be that the subsidiaries could distort markets by offering
products at below cost, sustaining ongoing losses that would not be sustainable for
commercial competitors.

In both of these cases, if the BBC commercial subsidiaries receive an unfair
competitive advantage, suppliers who compete with them may be less able to attract
customers, and may be unable to expand or may be forced to exit the market
entirely. This may lead to less innovation and investment, and ultimately worse
outcomes for UK consumers in terms of their access to quality services.

To guard against these potential concerns, we set out below our requirements and
provide guidance on the measures we consider the BBC should adopt. In Section 4

13 The BBC annual report 2015/16 notes that income from commercial subsidiaries supplements the
licence fee through commercial exploitation of licence fee funded content and infrastructure. See
http://downloads.bbc.co.uk/aboutthebbc/insidethebbc/reports/pdf/BBC-FS-2016.pdf page 7.
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3.9

3.10

3.11

we set out the requirements and procedures the BBC must follow in order to make a
material change to its commercial activities.

Where we receive a complaint that the BBC is not complying with the requirements
included in this document, we may investigate and make directions to the BBC as
appropriate. Ofcom has discretion about when we open an investigation.

When deciding whether to open an investigation, we will consider whether there is
evidence that the BBC’s arrangements are outside the market norms for the relevant
line of business and if the BBC’s commercial activities are likely to distort competition
in the UK. We would not expect to consider distortion to competition in international
markets. We would therefore expect complaints to clearly demonstrate how the
BBC'’s arrangements are outside of market norms and in particular how they are
likely to impact UK competition.

Ofcom will shortly consult on the procedures for making a complaint to Ofcom about
the BBC’s compliance with the requirements in this document (as well as other
competition requirements). Such procedures will include other matters which Ofcom
will take into account when considering whether to accept a complaint.

Ofcom’s duties

3.12

3.13

Under the Agreement, as set out in paragraph 1.14, Ofcom must set ‘trading and
separation rules’ to ensure appropriate separation between the BBC Public Service
and the commercial subsidiaries, which may include requirements to ensure that:

¢ relationships between the BBC Public Service and the commercial subsidiaries
operate at arms-length;

e commercial activities are carried out in accordance with normal market principles,
including making a commercial rate of return; and

e the relationship between the BBC Public Service and the commercial subsidiaries
is appropriately transparent, including providing Ofcom with financial reports and
the publication of information.

In carrying out our role we will have regard to our general duties under the
Communications Act and in particular to the requirement under Article 45(2) of the
Charter to have regard to the desirability of protecting fair and effective competition in
the United Kingdom. Our focus will therefore be on potential distortions which may
affect competition in the United Kingdom.

Ofcom’s requirements

3.14

We set out our trading and separation requirements below under the following
headings:

e Separate subsidiary;
e Operational separation requirements;

e Supply of goods and services and transfer pricing;

14 Agreement, Clause 28.

10
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o Commercial rate of return; and
¢ Monitoring, reporting and transparency.

3.15 Throughout this section we set out our requirements at the start of each sub-section,
and this is followed by any additional guidance on the requirements.

Separate subsidiary

The BBC must not directly undertake any commercial activities. All commercial activities
must be undertaken through commercial subsidiaries.

3.16 In line with the Charter and Agreement!®, the BBC must not directly undertake any
commercial activities. Any commercial activities must be undertaken by its
commercial subsidiaries.®

3.17 If the relationship between the BBC Public Service and the commercial subsidiaries
is to be transparent and to operate at arm’s length, there needs to be clear
separation between the two.

3.18 However, a clear separation is not sufficient to eliminate all our potential competition
concerns. For example, the BBC Public Service may provide the commercial
subsidiaries with goods or services at below market price, or the commercial
subsidiaries may not act in accordance with normal market principles. This may lead
to market distortion if commercial competitors do not have access on the same terms
to assets that are made available to the market or if they are unable to act in the
same way as the BBC’s commercial subsidiaries. There is therefore a need to go
further than just relying on separation of commercial subsidiaries in order to address
our competition concerns, and we are requiring a range of additional measures
detailed below.

15 The Agreement sets out that: “The BBC as a corporation must not directly undertake any
commercial activities and they must be provided through one or more commercial subsidiaries.”
Clause 23. (4)

16 The requirements in this document do not apply to the specified Trading Activities (set out in Clause
31 of the Agreement) nor to any hypothetical subscription service provided by the BBC's UK Public
Services under Clause 50 of the Agreement.

11
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Operational separation requirements

The BBC must:

e Ensure that commercial subsidiaries do not normally have access to
information about the BBC Public Service’s strategy, priorities and activities
that is not available to the wider market, other than that strictly required to
ensure the activities of the BBC’s commercial subsidiaries fit with the Mission
and Public Purposes or for the fulfilment of any existing commercial
relationship.

¢ Where the commercial subsidiaries do have access to information about the
strategy, priorities and activities of the Public Service that is not available to
the wider market, put in place mechanisms to ensure that the information is
only used for the specific purpose for which it was obtained.

e Ensure that BBC commercial subsidiaries are run by boards and executive
committees of Directors which are distinct and separate from the BBC Board
and its executive committees. They should also consist of an appropriate
number of directors with an emphasis on those who are separate from the
BBC Board and its executive committees.

e Putin place appropriate measures to ensure that where a Director serves on
the board of both the BBC Public Service and a commercial subsidiary, any
potential conflicts of interest are identified, recorded and addressed.

Exchange of information

3.19

3.20

3.21

3.22

12

The relationship between the BBC Public Service and the commercial subsidiaries
may lead to concerns that the subsidiaries could be privy to information which gives
them an unfair competitive advantage. For example, where the BBC is tendering for
a service that one of its commercial subsidiaries could supply, the BBC may,
deliberately or inadvertently, provide the commercial subsidiary with information that
would result in an unfair advantage in the process.

Equally, some exchange of information will be necessary, for example in the course
of fulfilling a commercial agreement.

Therefore, the BBC Public Service must ensure that the commercial subsidiaries do
not normally have access to information about the BBC Public Service’s strategy,
priorities and activities that is not available to the wider market, other than that strictly
required to ensure the activities of the BBC’s commercial subsidiaries fit with the
Public Service’s Mission and Public Purposes or for the fulfilment of any existing
commercial or operational relationship.

Where the commercial subsidiaries do have access to information about the BBC'’s
strategy, priorities and activities that is not available to the wider market, the BBC
must be able to justify why such an exclusive or preferential arrangement with the
commercial subsidiaries was necessary, and must put in place mechanisms to
ensure that the information is only used for the specific purpose for which it was
obtained.
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Governance arrangements

3.23

3.24

In order to ensure that the commercial subsidiaries are independent in objective
setting, strategy and decision making, they must be run by boards and executive
committees that are distinct and separate from the governance of the BBC Public
Service, and consist of an appropriate number of directors with an emphasis on
those who are separate from the BBC Board and its executive committees.*’

We recognise that it may be appropriate for a Director to serve on both the BBC
Board and the board of a commercial subsidiary. For example, the BBC may have
legitimate concerns regarding the financial performance of the commercial
subsidiaries and the resulting returns to the Public Service, or may wish to ensure
protection of the BBC Brand. Where this is the case, the BBC must put in place
appropriate measures to ensure that any potential conflicts of interest are identified,
recorded and addressed.

17 The duties of directors of any subsidiary company will be as set out in sections 170 to 177 of the
Companies Act 2006, including acting in the interests of the company and avoiding conflicts of

interest

13
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Supply of goods and services and transfer pricing

The BBC must:

Where the BBC Public Service provides goods and services to commercial
subsidiaries, ensure that arrangements are made on arm’s length commercial
terms.

Where the BBC Public Service supplies goods and services to the wider
market, make these available to third parties on equivalent terms and prices to
those offered to its commercial subsidiaries.

Set pricing for goods and services supplied by the BBC Public Service,
whether sold to the BBC’s commercial subsidiaries or to third parties, as if
they were sold on the open market.

Use any verifiable, comparable information on prevailing market practices
(including both prices and terms and conditions) wherever possible when
pricing the Public Service goods and services.

Adopt a cost-based approach only in cases where it can demonstrate that no
relevant market benchmarks are available.

Where a cost-based approach to transfer pricing is used, ensure the price
covers:

o All relevant direct costs involved in providing the good(s) or services; and

o An appropriate contribution to the relevant overheads and capital costs
incurred by the business areas together with an appropriate contribution
for reinvestment in the Public Service activities.

If applicable, be able to demonstrate that its approach to setting prices with
reference to incremental costs conforms to prevailing market practice.

Not set prices below the BBC’s incremental costs of providing a good or
service.

Ensure that any pricing methodologies and terms and conditions are reviewed
regularly, and consistent approaches are applied to any similar goods and
services, including agreements for use of the BBC Brand.

Supply of goods and services

3.25

3.26

14

The BBC Public Service uses the licence fee to fund a range of services, including
content which may also have value in secondary/overseas markets. While the BBC
Public Service may not commercially exploit these assets, it can generate income to
supplement the licence fee by selling them to the commercial subsidiaries and other
third parties for commercial exploitation. The commercial subsidiaries can then
generate additional income which further supplements the licence fee.

In addition, the BBC Public Service may, in the interests of commercial efficiency
choose to provide other goods and services to the commercial subsidiaries and other




3.27

3.28

3.29

3.30

The BBC’s commercial activities

third parties. For example, the BBC may wish to provide a single HR or IT system for
both the Public Service and the commercial subsidiaries in order to maximise
economies of scale, or provide an external producer with access to facilities and staff
to support programme making for an appropriate charge.

The goods and services supplied to third parties can be broadly categorised as, but
not limited to, the following:

¢ intellectual property rights - for example, selling commercial rights to BBC
programmes or selling licences to use BBC-owned technology;

o facilities - for example, hiring out of BBC owned studios or office space;

e staff - for example, hiring out a BBC producer to an independent production
company or editing of BBC content to enable commercial exploitation; and

e business support - for example, provision of finance systems and technology
services for a BBC commercial subsidiary.

In all cases where the BBC Public Service supplies goods and services to the
commercial subsidiaries, it must ensure that arrangements are made on arm’s length
commercial terms and comply with the transfer pricing requirements as set out
below.

Where possible, the BBC Public Service must make goods and services supplied to
the commercial subsidiaries available to the wider market. In these cases, they must
be made available to third parties on equivalent terms and prices to commercial
subsidiaries.

The BBC Public Service may supply goods and services solely to the BBC
commercial subsidiaries only if there is a clear reason for exclusivity or where the
goods and services are being shared for reasons of operational efficiency (such as
business support services).

Transfer pricing

3.31

3.32

Transfer pricing concerns the prices that BBC commercial activities pay for access to
goods and services owned by the BBC Public Service. We set out at paragraph 3.5
that if BBC commercial activities were to pay less than the market price, and where
similar terms were not available to third parties, it would give the BBC commercial
activity an unfair advantage (i.e. it would be able to operate at a lower cost than
competitors).

It is therefore important that, where possible, the BBC commercial activities should
pay a market-based transfer price for Public Service goods and services (i.e. in line
with what they would have to pay if they were a standalone organisation from the
Public Service). This will also help to ensure that the commercial activities operate in
accordance with normal market principles.

Transfer Pricing Requirements

3.33

Pricing for goods and services supplied by the Public Service, whether sold to the
BBC’s commercial subsidiaries or to third parties, must be set as if sold on the open
market.

15



The BBC’s commercial activities

3.34

3.35

3.36

3.37

3.38

In pricing the goods and services of the Public Service, in the first instance the BBC
must use any verifiable, comparable information on prevailing market practices
(including both prices and terms and conditions). In particular, we expect the BBC to
use market benchmarking to value the secondary and ancillary rights of its originated
content in most cases.

Where possible, evidence should be gathered from publicly available sources (e.qg.
published rate-cards?®). It may also be appropriate to use benchmarking studies or
independent experts.

Where it is not possible to price goods and services by reference to market
benchmarks (for example because the asset is unique and has no close
comparators) then it may be appropriate for the BBC to adopt a cost-based approach
to derive a transfer price. The BBC must be able to justify using this approach, for
example with reference to the work done to assess the availability of any relevant
market benchmarks. As set out in our requirements, the price must cover:

e All relevant direct costs involved in providing the good(s) or services; and

e An appropriate contribution to the relevant overheads and capital costs incurred
by the business areas together with an appropriate contribution for reinvestment
in the Public Service activities.*®

In some circumstances it may be acceptable to set prices with reference to
incremental costs (by the term ‘incremental costs’ we mean the costs that would be
avoided if the particular good, service or increment of output was no longer supplied).
The BBC must be able to demonstrate that such an approach conforms to prevailing
market practice. The BBC must not set prices below the BBC’s incremental costs of
providing a good or service.

The BBC must ensure that any pricing methodologies and terms and conditions are
reviewed regularly, and consistent approaches are applied to any similar goods and
services. This would also apply to agreements for use of the BBC brand.

Transparency for transfer pricing methodologies

3.39

Transparency around the relationship between the Public Service and commercial
subsidiaries with regards to transfer pricing has a number of advantages. It provides
stakeholders with information to assess if the BBC is complying with its obligations
and can, if necessary, support the complaint handling and enforcement process to
determine whether the BBC is complying with its obligations. It should also improve
confidence in the regulatory framework around the BBC’s commercial activities. We
have set out requirements for the BBC around transparency of transfer pricing
methodologies at paragraphs 3.57 onwards.

18 An example of where a rate-card may be used is for hiring a studio. We recognise that published
rate-cards may not always be an accurate representation of actual prices paid for services. That is,
the rate-card may only serve as a starting point for commercial negotiations over price

19 These requirements are informed by the BBC’s current Fair Trading Guidelines as of 2016, but are
subject to further review by Ofcom
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Commercial rate of return

The BBC must:
e Earn a commercial rate of return on its commercial activities.

e Assess what an appropriate rate of return is for each line of business,
including monitoring and researching the markets in which it operates to
ensure that the returns generated by its commercial activities are in line with
market norms.

¢ Inform Ofcom where a line of business is not making a commercial rate of
return.

o Where a line of business is not earning a commercial rate of return, review
performance and consider any necessary steps to move to earning a
commercial rate of return. In particular, the BBC should decide whether the
activity should be modified, scaled back, stopped or divested.

¢ Gain approval of the Board of the relevant subsidiary for a specific and
credible business plan when continuing a line of business which is not making
a commercial rate of return. The plan must show the line of business reaching
a commercial rate of return within an appropriate period of time.

¢ If Ofcom requests access to the business plan for a line of business, provide
Ofcom with supporting information as necessary so as to satisfy Ofcom that
the business plan is realistic.

3.40 The Agreement states that Ofcom may set out requirements to ensure that the
commercial activities are carried out in accordance with normal market principles,
including making a commercial rate of return.?

3.41 We are imposing a requirement that the BBC commercial activities earn a
commercial rate of return. We consider that this helps to:

e Ensure that BBC public funding is not used to finance loss making commercial
activities; and

¢ Reinforce the principle that commercial activities are undertaken on an arm’s
length basis and in accordance with normal market principles.

3.42 In assessing whether the rate of return of a commercial activity is appropriate, we
would consider whether a rational private investor would invest in the activity. We
would expect a private investor to carry out an investment project if the expected
return on the investment is higher than the opportunity cost of capital. By the
opportunity cost of capital we mean the return that a private investor could expect to
make on other investments of similar risk in the capital markets.

3.43 In using this approach, it is important to recognise:

20 Agreement, Clause 28 (1) (a)
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¢ A commercial activity need not generate a profit every year particularly if it is a
new activity. For example, a business plan may project a loss in the early years
of a new activity, for example, as the business grows. However, the plan must
forecast a profit (by which we mean the expected return is higher than the
opportunity cost of capital) over an appropriate period of time;

¢ In principle, we would expect every activity to be profitable over an appropriate
time period. However, in some circumstances an investment in one activity could
generate indirect returns elsewhere, and a rational investor may accept low
returns on a specific investment if this investment produces high returns for the
same investor from other assets. Where this is the case we would expect the
BBC to be able to demonstrate the business plan for how low returns on one
activity supported higher returns elsewhere;

o The actual (ex-post) return could be very different (higher or lower) than the
estimated return at the time the investment is made; and

e The focus is on the return arising due to the specific investment project or activity,
not the return for the overall subsidiary or accounting profitability.

Commercial rate of return requirements

3.44

3.45

3.46

3.47

3.48

18

The BBC must establish the appropriate rate of return for each of the commercial
activities and ensure that the activity is organised in such a way that it delivers this
rate of return.

What constitutes a commercial rate of return will depend on the specific market
circumstances and Ofcom does not propose to specify rates of return. Instead, the
BBC must monitor and research the markets in which the commercial activities
operate to ensure that the returns generated by its commercial activities are in line
with market norms.

Ofcom is requiring the BBC to assess what an appropriate commercial rate of return
is for each line of business. That is, it would not be sufficient for the BBC just to
demonstrate that overall a commercial subsidiary was earning a commercial rate of
return. However, Ofcom would not necessarily expect the BBC to carry out such an
analysis at the level of individual products or specific activities (e.g. individual book
titles). The BBC must propose to Ofcom how it will define specific lines of business
within the commercial subsidiaries.

In extreme circumstances, if there are concerns that the BBC has not established an
appropriate rate, or has not established it at a sufficiently granular level, Ofcom may
review the BBC’s work in establishing the rate of return and make directions to the
BBC to develop an appropriate rate of return.

The BBC may of course set additional rate of return benchmarks either for its own
internal investment appraisal purposes or in terms of setting performance targets for
existing activities. For instance, the BBC may set specific targets for its commercial
activities which are intended to be more challenging than simply earning a
commercial rate of return.
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Failure to meet a commercial rate of return

3.49

3.50

3.51

3.52

3.53

We recognise that there may be situations where returns fall below the commercial
rate, particularly in the short term. For example, unexpected changes to market or
economic conditions may cause performance to deviate from expectations.

Where a line of business is not making a commercial rate of return, then Ofcom must
be informed. In this situation, Ofcom requires the BBC to review performance and
consider any necessary steps to move to earning a commercial rate of return. In
particular, the BBC must decide whether the line of business should be modified,
scaled back, stopped, or divested.

If the line of business is continued, a specific and credible business plan must be
approved by the Board of the relevant subsidiary which shows it reaching a
commercial rate of return within an appropriate period.

Ofcom may request the business plan and further information as necessary to
provide reassurance that any loss making commercial activity is not being financed
from the BBC'’s public funding. The BBC is responsible for providing Ofcom with
sufficient supporting information to enable Ofcom to satisfy itself that the business
plan is realistic.

Where Ofcom is concerned that a line of business is not earning a commercial rate of
return, or considers that remedial steps decided on by the BBC are insufficient to
rectify performance, Ofcom may launch an investigation. If, in those circumstances,
Ofcom finds that the BBC has failed to comply with the requirements in this
document and there is a risk of market distortion or the BBC gaining an unfair
competitive advantage, Ofcom may direct the BBC to take action to make the line of
business profitable within an appropriate time period or do anything else Ofcom
considers appropriate to remedy the situation.
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Monitoring, reporting and transparency

The BBC must:

¢ Publish the methodologies it uses to establish transfer prices for each type of
good or service that the Public Service supplies to commercial activities.

e Publish the methodologies it uses for valuing the BBC brands.

¢ Notify Ofcom and publish any material changes to any of its methodologies for
calculating an appropriate transfer price, including a statement of the impact
of the relevant methodological changes.

e Ensure that reports and accounts covering each of the commercial
subsidiaries are published each year (including on their websites) and that
these:

o contain a clear description of the lines of business comprised within the
BBC’s commercial subsidiaries;

o provide financial and performance information; and
o include information broken down for different types of business.

e Inform Ofcom annually of the forward looking commercial rate of return it
considers appropriate for each line of business.

o Keep the performance of its commercial activities under review to ensure that
they generate an appropriate commercial rate of return and, on a quarterly
basis, provide a report on the financial performance of each line of business to
Ofcom, including relevant revenues, costs and profits, and the performance
against the target commercial rate of return.

3.54

3.55

3.56

Reporting and publication of information are important for transparency. This in turn
allows Ofcom to monitor compliance, and gives confidence to the wider market that
the BBC is complying with its regulatory obligations and its own policies.

The Agreement sets out that Ofcom may set requirements to ensure that the
relationship between the BBC Public Service and the commercial subsidiaries is
appropriately transparent, including both the provision of financial reports to Ofcom
and the publication of information about the relationship between the Public Service
and the commercial subsidiaries.?

This section sets out the requirements we are placing on the BBC around reporting to
Ofcom and the publication of information by the BBC related to the relationship
between the BBC Public Service and the commercial subsidiaries.

Reporting of transfer pricing methodologies

3.57

As noted at paragraph 3.39 above, we consider that greater transparency in relation
to transfer prices could improve confidence in the regulatory framework around the

21 Agreement, Clause 28 (1)(b)
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3.58

3.59

3.60

The BBC’s commercial activities

BBC’s commercial activities. We have considered whether it would be appropriate to
require the BBC to publish the actual prices the BBC Public Service charges the
commercial subsidiaries. We recognise that this could raise issues around
commercial confidentiality and, at this point in time, have decided against this
approach.

However, we do not see those same issues of commercial confidentiality arising in
respect of the underlying methods used by the BBC to determine transfer prices in
practice and see merit in there being greater transparency in this area. As a result,
we are requiring the BBC to publish the methodologies it uses to establish transfer
prices for each type of good or service that the BBC Public Service supplies to its
commercial activities. This would include providing details on whether the price is
based on a market rate, market benchmarking or a cost-based approach together
with an indication of how different factors have been taken into account in
determining prices. In the case of a cost-based price, the BBC should include how
that price is derived.

The BBC must also publish an explanation of the methodologies it uses for valuing
the BBC brands.

The BBC must notify Ofcom and publish any material changes to any of its
methodologies for calculating an appropriate transfer price, and provide a statement
of the impact of the relevant material changes.

Reporting of accounts and performance information

3.61

3.62

3.63

The BBC Board must ensure that reports and accounts covering each of the
commercial subsidiaries are published each financial year (including on their
websites) and that these:

e contain a clear description of the services and activities comprised within the
BBC’s commercial subsidiaries;

e provide financial and performance information; and
¢ include information broken down for different types of business.

The BBC must inform Ofcom each financial year of the forward-looking commercial
rate of return it considers appropriate for each line of business. This will enable
Ofcom to compare the BBC’s expected returns with those achieved where
appropriate.

The BBC must keep the performance of its commercial activities under review to
ensure that they generate an appropriate commercial rate of return. On a quarterly
basis, the BBC must provide a report on the financial performance of each line of
business to Ofcom, including relevant revenues, costs and profits, and the
performance against the target commercial rate of return.

Other information

3.64

Ofcom may require the BBC to provide, and if necessary publish, additional
information to fulfil its regulatory responsibilities.
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Section 4

Material changes to commercial activities

Overview

4.1 From time to time, the BBC may want to change the way its commercial subsidiaries
operate or undertake new activities. For example, the BBC may want to launch a new
commercial activity in response to market developments.

4.2 This Section sets out the procedures the BBC must follow to make a material change
to its commercial activities. It also sets out the procedures we will follow to determine
whether the change can go ahead.

BBC processes

4.3 The Agreement requires the BBC to publish a policy setting out how it will consider
material changes to commercial activities, including whether or not a change is
potentially material, and how it will consult with interested parties where appropriate.
The policy must set out the assessment the BBC will carry out and the processes it
will follow to consider whether the commercial criteria have been met. Such
assessments and procedures must be proportionate to the nature of the change.??

4.4 The Agreement defines a material change as

a) “the carrying out of a new type of activity as a commercial activity (for example,
an activity previously carried out as a UK Public Service, non-service activity or
trading activity); or

b) a significant change to the BBC’s commercial arm,

where there is a significant risk that the change may, as a result of the relationship
of the activity with the UK Public Services, trading activities or non-service activities,
distort the market or create an unfair competitive advantage.”?

4.5 The Agreement also sets out that the BBC must carry out a commercial test on any
proposed material change. 2* The commercial test is the BBC’s method for satisfying
itself that the proposed change meets the commercial criteria.?® It is the BBC'’s
responsibility to determine that the commercial test is satisfied.

4.6 In order to satisfy the criteria that the commercial activities must not distort the
market or create an unfair competitive advantage, we expect the BBC to consider

22 Agreement, Clause 23 (11)

23 Agreement, Clause 23 (14)

24 Agreement, Clause 24

25 The commercial criteria are set out in Clause 23 (5) of the Agreement which sets out that “In
carrying out the commercial activities, the BBC must be satisfied that all of the following criteria are
met- (a) the activities must fit with the Mission and the Public Purposes; (b) the activities must exhibit
commercial efficiency; and (c) the activities must not jeopardise the good reputation of the BBC or the
value of the BBC brand; and (d) the activities must not, as a result of the relationship of the activity
with the UK Public Services, trading activities or non-service activities, distort the market or create an
unfair competitive advantage.”
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4.7

4.8

4.9

4.10

411

412

The BBC’s commercial activities

whether the commercial activity resulting from the material change complies with the
trading and separation rules. In particular, as set out in Section 3, the commercial
activity must be clearly separated from the Public Service, transactions must be
undertaken at arm’s length under commercial terms, and procedures must be in
place to ensure commercial activities pay an equivalent price for any goods or
services supplied by the Public Service as if they were sold on the open market.

When the BBC is satisfied that the commercial test is met, the Agreement requires it
to publish the proposed change and send a copy to us.?®

The BBC must submit to us the same version of the proposal it submitted to the BBC
Board including details of the commercial test carried out.?” We should be provided
with a full confidential version of the proposal, including all supporting documents.
The BBC must also provide us with a non-confidential version suitable for publication.
Any redactions to the non-confidential published version should be properly justified
to enable full understanding and comment by third parties.

In order to satisfy our requirement that commercial activities deliver commercial rates
of return, the BBC must include in the full version of the proposal a thoroughly
researched, well-evidenced and robust business plan for each proposed material
change to demonstrate that the service is expected to earn an appropriate
commercial rate of return over a reasonable period of time (e.g. within the time
horizon of the business plan). The BBC must also assess the appropriate rate of
return for the activity, taking into account the risk associated with the project. We
would not normally expect the business plan to be published as part of the non-
confidential version.

We expect the BBC to send its proposal, supporting evidence and non-confidential
proposal to us before publication. We should publish the non-confidential version of
the proposal at the same time as the BBC.

If we consider that a change to the commercial activities is a material change and the
BBC has failed to publish the proposed change, the Agreement provides that we may
direct the BBC:

e to carry out a commercial test and, if the test is satisfied, publish the proposed
change (while this is happening we expect the BBC to stop implementing the
change); or

e to stop carrying out the change in accordance with such directions as Ofcom
consider appropriate.?®

In order to reduce the chances of the BBC failing to publish a material change, we
expect the BBC to keep us appraised of pipeline developments that may lead to
material changes.

Ofcom processes

413

Our assessment process comprises two stages:

26 Agreement, Clause 24 (2)

2" Where the BBC has amended its proposal following third party comments during the commercial
test, the version submitted to Ofcom should fully reflect any changes

28 Agreement, Clause 25 (6)
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e Stage 1: Initial assessment - to determine first whether the BBC has provided
sufficient information to undertake the initial assessment on whether the
proposed change is material, and, if this is the case, to undertake the
assessment of materiality

e Stage 2: Trading and separation assessment — carried out on proposed changes
that are material.

4.14 We set out the key stages and indicative timeframes for each stage in a flowchart at
the end of this section

Stage 1: Initial assessment

4.15 Under the Agreement, where the BBC has published a proposed change, we must
assess whether the change is a material change.?®

4.16 We would normally conduct this initial assessment within six weeks. This is in line
with the requirement in the Agreement that allows the BBC to carry out a proposed
change if we have not notified the BBC as to whether we consider the proposed
change to be material within this time period.*°

Sufficiency of information to make initial assessment

4.17 On receipt of a copy of the BBC'’s proposal, we will first determine if sufficient detalil
has been provided to enable us to conduct the initial assessment of the proposal.
Any proposal needs to be capable of being fully understood by Ofcom and third
parties. In addition, its scale (e.g. investment required) and timescales for
implementation must be clear.

4.18 Where we do not consider the information provided by the BBC enables an initial
assessment, we may request such additional information as we consider
necessary.! This may take the form of a request for specific information or
clarifications. In addition, in cases where the BBC appears to us to have published
prematurely and / or further substantive work is required, we may direct the BBC to
withdraw its publication and to republish and resubmit it only when that work has
been completed.

4.19 Under the Agreement, we must make any request to the BBC for further information
“as soon as possible”.3? Our aim is to do so within two weeks of the publication being
received from the BBC. However, there may be circumstances where it would be
appropriate to make such a request after that date, for example where a lack of
information only becomes apparent due to issues raised with us by a third party.

4.20 Where we request further information, we may restart the six-week period in which
we have to complete our initial assessment. Alternatively, we may put the
assessment on hold and re-start the clock once the information has been received.
This is because we would not consider an incomplete publication to satisfy the BBC'’s
obligation to publish material changes.

29 Agreement, Clause 25 (1)
30 Agreement, Clause 25 (4)
31 Agreement, Clause 25(5)
32 Agreement, Clause 25 (5)
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At this stage, we would focus on seeking sufficient information to assess materiality
and the form of any substantive assessment. It may, of course, be the case that we
require further information in the course of any further substantive assessment.

Third party comments

4.22

4.23

4.24

4.25

We will invite third parties to comment on the BBC’s proposed change within the
initial assessment period. Generally, we will announce the start of a two-week
consultation period at the time of publication of the BBC’s non-confidential proposal.

This timescale reflects the fact that the Agreement envisages Ofcom completing our
initial assessment within six weeks. It also reflects the fact that we will not, at this
stage, be carrying out a full, substantive assessment of a proposed change. As the
Agreement requires the BBC to have already consulted with interested parties as
part of formulating its proposals, we would expect third parties to have well
developed comments by the time we and the BBC publish the final proposals.

In order to assist third parties in inputting to our initial assessment, we would
anticipate responses to cover one or more of the following areas:

o specific areas of concern with the BBC’s proposal,

¢ whether the BBC has allowed third parties to input meaningfully (e.g. consulting
sufficiently);

¢ and whether the BBC has made errors of fact or assessment in the commercial
test which call into question its conclusions.

Although we will not be carrying out any substantive assessment at this stage, we
would welcome any evidence that stakeholders are able to provide, such as market
research or assessments of competitive impact.

Assessment of materiality

4.26

4.27

The Agreement sets out that Ofcom must assess whether or not the change is
material.3* The Agreement states that a material change to a commercial activity for
the purpose of the BBC’s commercial test could mean either:

e “The carrying out of a new type of commercial activity (for example, an activity
previously carried out as a UK Public Service, non-service or trading activity); or

¢ A significant change to the BBC’s commercial arm,

where there is a significant risk that the change may, as a result of the relationship of
the activity with the Public Service, trading activities or non-service activities, distort
the market or create an unfair competitive advantage.™®

Where we consider that the change to the commercial activities does not have a
significant risk of distorting the market or creating an unfair competitive advantage,
we will not consider the change to be material.

33 Agreement, Clause 23 (11)
34 Agreement, Clause 25 (1)
35 Agreement, Clause 23 (14)
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4.28 Our assessment of the materiality will depend on the proposal and the context. A
non-exhaustive list of factors we may take into account include:

an indication that the proposal would create a new relationship or change an
existing relationship between a commercial activity and the BBC Public Service
that could distort the market or create an unfair competitive advantage;

whether competition may be adversely impacted rapidly or irreversibly, for
example in a small or new market; and

whether the change appears to particularly affect an individual competitor®,

Outcome of Stage 1

4.29 There are two possible outcomes for stage 1:

Outcome 1: If we notify the BBC that the proposed change is not material,®” or we
have not notified the BBC as to whether or not we consider the change is
material and six weeks has elapsed since the publication of the proposed
change, the BBC may implement the proposal.®

Outcome 2: Where we consider the proposed change is material we will proceed
to a trading and separation assessment (stage 2). We will publish our decision to
proceed to stage 2.

Stage 2: Trading and separation assessment

4.30

The trading and separation assessment will focus on whether the proposed change
is likely to distort the market or create an unfair competitive advantage for the BBC
commercial activity as a result of the relationship between the BBC Public Service
and the commercial activity.**

Procedures for stage 2

4.31

4.32

We will make a judgment as to the level of detail required for the trading and
separation assessment. This will depend on the type of change that the BBC
proposes to make and our assessment of the extent of any potential negative impact
on competition.

Our trading and separation assessment will follow a number of steps:

identification of the services and products that could be affected by the proposed
change;

gathering information on the likely impact of the changes. This could include (but
is not limited to) requesting further information from the BBC,

36 For clarity, a change that particularly affects an individual competitor may make Ofcom more likely
to consider a change material, as it is may mean the risk of market distortion is higher, however it
would not be sufficient for Ofcom to conclude that the change may not go ahead

37 Agreement, Clause 25 (3)

38 Agreement, Clause 25 (4)

39 Agreement, Clause 26 (2)
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discussions/information collection from other stakeholders and/or market
research.

e assessment of the impacts
e publication of assessment (including provisional determination)
¢ final conclusions and determination

We would normally expect to consult on our provisional determination to give
stakeholders an opportunity to comment.

Our Determination

4.34

4.35

4.36

4.37

4.38

4.39

The Agreement requires Ofcom to issue a determination to indicate one of the
following:

e “The BBC may carry out the proposed change to commercial activities;

e The BBC may carry out the proposed change in accordance with such
modifications to the activity, or subject to such conditions, Ofcom consider
appropriate in order to comply with the trading and separation rules; or

¢ The BBC may not carry out the proposed change.”°

Where we conclude that a change can go ahead without further conditions, the BBC
is not required to carry out the change, and it remains open to the BBC not to go
ahead (e.g. to give priority to other projects). However, the BBC is required to notify
Ofcom and other interested parties of such a decision in line with the BBC’s duties as
regards transparency.

If the BBC does carry out the change, this must be the same change as that
published in all substantive respects. This is because our assessment will have been
based on the published proposal. The BBC must also carry out the change within the
timeframes indicated in its published proposal. This is because our assessment will
have been carried out in the context of the market as it existed at the time, and
substantial delay may alter aspects of the assessment.

Where we conclude that a change cannot proceed, the BBC may not proceed with
the proposed change. The BBC may resubmit revised proposals in future but these
should address the issues raised in our final conclusions.

Where we determine that the change may proceed with modifications or conditions to
address concerns we have identified, we will seek to be as specific as we can as to
the nature of those modifications or conditions. Where possible, we will set these out
in the form of a direction or undertakings agreed with the BBC. Where appropriate,
we may consult on the nature of the modifications or conditions required.

In some cases, it may be that there needs to be some further discussion with the
BBC following publication of our final decision to issue a direction or accept
undertakings. Such discussions would relate to clarification and practical
implementation within the BBC rather than reopening the substantive issues covered

40 Agreement, Clause 27
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4.40

4.41

4.42

28

by the process and final conclusions. In such cases, we would publish directions or
undertakings when finalised.

It is not possible to provide an exhaustive list of the types of modification or condition
that may be appropriate as these will be highly dependent on the case. However, the
purpose of such requirements would be to address any unfair advantage or market
distortion as a result of the relationship between the BBC Public Service and the
proposed commercial activity, or to increase transparency of the relationship
between the BBC Public Service and the commercial subsidiaries. For example, we
may impose rules to ensure appropriate separation or introduce reporting
requirements.

We expect Stage 2 to take around 4-6 months, however, it may take longer where
the case is complex or information gathering is protracted. Where we expect the
assessment to last longer than 6 months we will inform stakeholders as soon as
possible.

The following flowchart sets out the key stages and indicative timeframes for each
stage:
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Key Stages in Ofcom’s process for assessing material changes to
commercial activities

BBC develops proposed BBC develops proposed BBC led
changes to commercial activities ch_angl;e:.to commer.c!allactwlt:jes phase
that Ofcom believes is material (inclu Ing new aCtMtI?S) an
believes it material

I |

BBC conducts Commercial Test on changes viewed to be material, including
appropriate consultation

BBC provides proposals including
commercialtest to Ofcomand publishes
simultaneously with Ofcom

Initial assessmentby Ofcom,
including consultation

Ofcomnotifies that change is Ofcomconcludes

not material OR the BBC is not change is material,
notified that a change is notifies the BBC and Ofcom led

material within six weeks ublishes decision
£ STAGE ONE

Ofcom led

Ofcom conducts trading and STAGE TWO
separation assessmentand
develops determination

Ofcomconsults on
provisional determination
where appropriate
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determination
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out proposed with conditions or i
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BBC may carry change with conditions BBC_ may
out the proposed or modifications set out reconsiderand
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29

6 weeks

4-6 months



The BBC’s commercial activities

Annex 1

Responding to this consultation

How to respond

Al.l

Al.2

Al.3

Al.4

Al.5

Al.6

Al.7

Al.8

Al9

Al1.10

To ensure requirements are in place as soon as possible, Ofcom would like to
receive views and comments on the issues raised in this document, by 5pm on
Monday 13 February 2017.

We strongly prefer to receive responses via the online form at
https://www.ofcom.org.uk/consultations-and-statements/category-1/bbc-
commercial-activities.

We also provide a cover sheet https://www.ofcom.org.uk/consultations-and-
statements/consultation-response-coversheet) for responses sent by email or post;
please fill this in, as it helps us to maintain your confidentiality, and speeds up our
work. You do not need to do this if you respond using the online form.

If your response is a large file, or has supporting charts, tables or other data, please
email it to BBCCommercialSeparation@ofcom.org.uk, as an attachment in
Microsoft Word format, together with the cover sheet
(https://www.ofcom.org.uk/consultations-and-statements/consultation-response-
coversheet). This email address is for this consultation only, and will not be valid
after April 2017.

Responses may alternatively be posted to the address below, marked with the title
of the consultation.

Jaspal Samra

Ofcom

Riverside House

2A Southwark Bridge Road
London SE1 9HA

If you would like to submit your response in an alternative format (e.g. a video or
audio file), please contact Jaspal Samra on 0207 783 4877.

We do not need a paper copy of your response as well as an electronic version. We
will acknowledge receipt if your response is submitted via the online web form, but
not otherwise.

A short response on just one point is fine. We also welcome joint responses.

It would be helpful if your response if you could explain why you hold your views,
and what you think the effect of Ofcom’s proposals would be.

If you want to discuss the issues and questions raised in this consultation, please
contact Jaspal Samra on 0207 783 4877.

Confidentiality

Al.11

30

Consultations are more effective if we publish the responses before the consultation
period closes. In particular, this can help people and organisations with limited
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A1.13

Al.14
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resources or familiarity with the issues to respond in a more informed way. So, in
the interests of transparency and good regulatory practice, and because we believe
it is important that everyone who is interested in an issue can see other
respondents’ views, we usually publish all responses on our website,
www.ofcom.org.uk, as soon as we receive them.

If you think your response should be kept confidential, please specify which part(s)
this applies to, and explain why. Please send any confidential sections as a
separate annex. If you want your name, address, other contact details or job title to
remain confidential, please provide them only in the cover sheet, so that we don’t
have to edit your response.

If someone asks us to keep part or all of a response confidential, we will treat this
request seriously and try to respect it. But sometimes we will need to publish all
responses, including those that are marked as confidential, in order to meet legal
obligations.

Please also note that copyright and all other intellectual property in responses will
be assumed to be licensed to Ofcom to use. Ofcom’s intellectual property rights are
explained further at https://www.ofcom.org.uk/about-ofcom/website/terms-of-use.

Next steps

Al.15

Al.16

Following this consultation period, Ofcom plans to publish a statement in April 2017.

If you wish, you can register to receive mail updates alerting you to new Ofcom
publications; for more details, please see https://www.ofcom.org.uk/about-
ofcom/latest/email-updates

Ofcom's consultation processes

Al.17

Al1.18

Al1l.19

Ofcom aims to make responding to a consultation as easy as possible. For more
information, please see our consultation principles in Annex 2.

If you have any comments or suggestions on how we manage our consultations,
please call our consultation helpdesk on 020 7981 3003 or email us at
consult@ofcom.org.uk. We particularly welcome ideas on how Ofcom could more
effectively seek the views of groups or individuals, such as small businesses and
residential consumers, who are less likely to give their opinions through a formal
consultation.

If you would like to discuss these issues, or Ofcom's consultation processes more
generally, please contact Steve Gettings, Ofcom’s consultation champion:

Steve Gettings

Ofcom

Riverside House

2a Southwark Bridge Road
London SE1 9HA

Tel: 020 7981 3601
Email steve.gettings@ofcom.org.uk
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Annex 2

Ofcom’s consultation principles

Ofcom has seven principles that it follows for every public written
consultation:

Before the consultation

A2.1

Wherever possible, we will hold informal talks with people and organisations before
announcing a big consultation, to find out whether we are thinking along the right
lines. If we do not have enough time to do this, we will hold an open meeting to
explain our proposals, shortly after announcing the consultation.

During the consultation

A2.2

A2.3

A2.4

A2.5

A2.6

We will be clear about whom we are consulting, why, on what questions and for
how long.

We will make the consultation document as short and simple as possible, with a
summary of no more than two pages. We will try to make it as easy as possible for
people to give us a written response. If the consultation is complicated, we may
provide a short Plain English / Cymraeg Clir guide, to help smaller organisations or
individuals who would not otherwise be able to spare the time to share their views.

We will consult for up to ten weeks, depending on the potential impact of our
proposals.

A person within Ofcom will be in charge of making sure we follow our own
guidelines and aim to reach the largest possible number of people and
organisations who may be interested in the outcome of our decisions. Ofcom’s
Consultation Champion is the main person to contact if you have views on the way
we run our consultations.

If we are not able to follow any of these seven principles, we will explain why.

After the consultation

A2.7
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We think it is important that everyone who is interested in an issue can see other
people’s views, so we usually publish all the responses on our website as soon as
we receive them. After the consultation we will make our decisions and publish a
statement explaining what we are going to do, and why, showing how respondents’
views helped to shape these decisions.
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Cover sheet for response to an Ofcom consultation

BASIC DETAILS

Consultation title:

To (Ofcom contact):

Name of respondent:

Representing (self or organisation/s):

Address (if not received by email):

CONFIDENTIALITY

Please tick below what part of your response you consider is confidential, giving your

reasons why

Nothing Name/contact details/job title

Whole response Organisation

Part of the response If there is no separate annex, which parts?

If you want part of your response, your name or your organisation not to be published, can
Ofcom still publish a reference to the contents of your response (including, for any
confidential parts, a general summary that does not disclose the specific information or
enable you to be identified)?
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